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Nota

Con questa raccolta di studi la redazione di Reti medievali intende onorare in
Giorgio Chittolini un maestro che, con 'esempio delle sue ricerche e con la sua
disponibilita sempre aperta al confronto e alla discussione, ha indicato a un’in-
tera generazione di storici italiani I'importanza di una attitudine sempre vigi-
le alla comparazione e al contatto con la comunita scientifica internazionale
degli studiosi del medioevo e dell’etd moderna. Questa stessa comunita, per
nostro tramite e attraverso non solo i saggi raccolti nel presente volume, ma
anche una tabula gratulatoria che include quanti riconoscono un debito intel-
lettuale con lui, gli rende omaggio in occasione del compimento del 70° anno
di eta e della sua uscita dai ruoli dell’Universita.

La cura del volume ¢ di Paola Guglielmotti, Isabella Lazzarini e Gian Maria Varanini. Pietro
Corrao, Roberto Delle Donne e Andrea Zorzi hanno contribuito ad allestire il volume. La biblio-
grafia degli scritti di Giorgio Chittolini € a cura di Maria Nadia Covini.
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Piombino between the great powers
in the late fifteenth century

by David Abulafia

1. Piombino has been unfairly neglected by historians. Although the Appiano
lordship was small, consisting of Piombino itself, some small towns in the
hinterland and, importantly, the island of Elba, this signoria lay in a strate-
gically vital position, looking across the straits between Tuscany and Corsica,
and effectively controlling the entrance into the waters of the Tyrrhenian
Sea'. In addition, Elba, isola del ferro, was a major source of iron, as it had
been since the Etruscan era, and the merchants of Piombino (not to mention
its pirates) navigated the waters as far south as Tunis, where traders from
Piombino enjoyed commercial privileges similar to those conferred on the
Genoese, Pisans and Florentines’. However, the history of Piombino and its
territory still cannot be written without close reference to seventeenth and
eighteenth-century sources. A brief survey in reverse order of the literature
explains why. In the last century one of the most indefatigable historians of
the principality was Romualdo Cardarelli, who was employed by the Italian
railways, and took every opportunity to collect archival material concerning
the town on his travels around Italy on official business’. However, his essays
on the subject did not culminate in an overall survey of the city’s history nor
in a history of its Appiano lords. One of the best surveys of the history of
Piombino, by Cappelletti, dates from 1897; it remains the starting point for

' P. Ghelardoni, Il territorio piombinese nel XV secolo, in Populonia e Piombino in eta
medievale e moderna, ed. M.L. Ceccarelli Lemut and G. Garzella, Pisa 1996 (Biblioteca del
Bollettino Storico Pisano, 44), p. 83-89.

2 D. Abulafia, From Tunis to Piombino: piracy and trade in the Tyrrhenian Sea, 1397-1472, in
The experience of crusading, vol. 2, Defining the Crusader Kingdom, ed. P. Edbury and J.
Phillips, Cambridge 2003, p. 275-297; E. Massart, La signoria di Piombino e gli Stati
Barbareschi, in «Bollettino storico pisano», 39 (1970), p. 69-118; also, on trade: P. Meli and S.
Tognetti, Il principe e il mercante nella Toscana del Quattrocento: il magnifico signore di
Piombino Jacopo III Appiant e le aziende Marchiani di Pisa, Firenze 2006.

* R. Cardarelli, Baldaccio d’Anghiari e la Signoria di Piombino nel 1440 e 1441 con prefazione e
introduzione sulla storia dello Stato di Piombino dagli inizi fino a tutto il 1439, Roma 1922, a
work based on his tesi di laurea which contains a fearsome invective against a journal editor who
had failed to keep the promise to publish the entire work. However, neither his projected grand
history of Piombino under the Appiani, nor his history of the Spanish Presidios on the Tuscan
coast, saw the light of day; see La Biblioteca di Romualdo Cardarelli, 2 vols., Napoli 1994-1997.
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modern studies’. The valuable dependency of the Appiano signoria, the
island of Elba, has not been the subject of intense historical research since
G.A. Ninci published his Storia dell'isola dell’Elba in honour of the island’s
new master, Napoleon Bonaparte, in 1815°. Ninci, like everyone before and
after, relied heavily on the manuscript history of Piombino written in the sev-
enteenth century, of which more shortly; but he also employed Sienese and
other Tuscan chronicles quite profitably. Still, when he departed from the
established line it was mainly to embroider the sources with a touch of imag-
ination. Ninci in turn looked to Cesaretti, who devoted two volumes to the
principality in 1788-1789, making use of what he thought were the decisions
of the Consiglio of Piombino, though in fact he relied on the summaries pro-
vided in the manuscript history of Piombino, preserved in Piombino (in a
better copy) and in Pisa (in a less good one); but even the Piombino copy is
thought not to have been written in the author’s hand®.

This is still, though unpublished, an unrivalled source for events in the
fifteenth and sixteenth centuries. Its full title is Memorie le pitt antiche che si
sono potute ricavare della citta di Piombino, and it was for some time attrib-
uted to Pier Domenico Corsi, a sixteenth-century notable, an attribution
which Ottavio Banti considered «non controllata e probabilmente non con-
trollabile»; the attribution is also problematic since it implies that most of the
work was written some time before its terminal date of 1634 and completed
by another author, who was nonetheless so expert in imitating his predeces-
sor that there is no sign of a join in the text. The Memorie are, again to cite
Banti, «un testo annalistico»; the history they recount goes up to the end of
the Appiano dynasty in 1634, which provides a terminus post quem for the
writing of the work, but they are based on a close reading of the Libri di
Consigli still to be found in the Piombino archives, on historians such as
Guicciardini, Giovio and Malavolti and on the writings, for the late
Quattrocento, of Pope Pius II. It has been argued that the manuscript was
complete by 1706, but this depends on fine arguments about dating systems
that are not particularly convincing: that the author was using the old Pisan
dating system which was dropped that year. Still, it appears to date from the
mid to late seventeenth century or, at the latest, from the start of the eigh-
teenth century, for it was written by an author who had a deep affection for
the Appiano dynasty, which suggests that he may well have lived the early
part of his life under their rule. The author appears to have been not merely

* L. Cappelletti, Storia della Citta e Stato di Piombino dalle origini fino all’anno 1814, Livorno
1897.

* G. Ninci, Storia dell’isola di Elba dedicata a Sua Maesta Napoleone il Grande Imperatore,
Portolongone 1898.

¢ Bibloteca Civica Falesiana, Piombino, MS 139, entitled Memorie le pit: antiche che si sono potu-
to ricavare dalla Citta di Piombino [hereafter: MS 139]. On this MS, see O. Banti, Di una storia
manoscritta del principato di Piombino, in Populonia e Piombino in eta medievale e moderna,
p- 91-98; A. Cesaretti, Istoria del Principato di Piombino e osservazioni intorno ai diritti della
Corona di Toscana sopra i castelli di Valle e Montone, 2 vols., Firenze 1788.
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from Piombino — that is clear — but also well connected with the city govern-
ment, since he had access to the archives of the town.

It is fair to say that everything that has been written subsequently about
the Appiano lordship in Piombino summarises or repeats the information
given by this source’. It is difficult to stand back from it very far, even with the
help of fifteenth-century materials. Inevitably this means that the emphasis
falls on political history — on the succession to the signoria, or on great
moments such as Alfonso of Aragon’s siege of Piombino in 1448; however,
this source is also quite voluble concerning the diplomatic and commercial
ties between Piombino and the kings of Tunis, apparently attracted by the
high drama of this difficult relationship. Documentary sources have been
mobilised less enthusiastically, in part because the author of the manuscript
can be seen to have used archival sources; and his work has thus been treat-
ed as an adequate substitute, chronicle and archive report in one. Yet, to take
the example of Tunis, a handful of texts of treaties between Piombino and
Tunis have survived, and they were edited first of all by the great Sicilian
Arabist Michele Amari in the mid-nineteenth century. More ancient still is
the history of Piombino written by Agostino Dati, bishop of Siena, around
1500, which combines a high classical style with an account of Piombino’s
relations with other Italian powers, and of the vicissitudes of the ruling
dynasty®. Such sources as the decisions of the Consiglio preserved in Archivio
Comunale di Piombino, the diplomatic correspondence between Piombino
and Milan preserved in the Archivio di Stato in Milan, and possibly later
material from Simancas, will all repay close attention from historians’. This
article provides no more than a first attempt to integrate a small number of
the Milanese documents into the wider history of the lordship of Piombino.

What must be stressed, then, is that the history of Piombino is not simply
the tale of a small and remote town, local history without much resonance
beyond the city’s walls. The example of Piombino will help us understand
how princely power often cooperated with traditional communal institutions
in the government of a late medieval signoria: the Anziani of Piombino made
their own decisions on important issues, working closely, however, with the
prince, so that what emerged was a co-operative, dualistic government of
prince and commune. Given the strategic importance of Elba, the struggle for
control of the waters of the Tyrrhenian Sea in the age of Alfonso the
Magnanimous and Ferrante of Naples closely involved the Appiano family in
Piombino. Moreover, Piombino made some attempts to claim the commer-
cial heritage of Pisa, now well past its prime; and, even if Florence was far

V. Petronio, Cronistoria di Piombino e del suo Principato, Siena 2006 (though compiled from
1943 onwards).

¥ Agostino Dati, Historia Plumbinensis, in Augustini Dati opera, Siena 1503.

° Archivio Comunale, Piombino, Libri di Consigli and Libri di Ragione; Archivio di Stato di
Milano, Potenze Estere 313 [hereafter, ASM, PE 313], cited in the notes with the date as given
(varying between the Milanese and Pisan systems, depending on whether the document origi-
nated in Piombino or Milan), but adjustments of date have been made in the text of this article.
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more successful in filling Pisa’s shoes, the Piombinese trade network reveals
important features of fifteenth-century trade at a time of commercial recov-
ery in the western Mediterranean.

2. Overshadowed by Siena and Florence in the early fifteenth century,
Piombino became an ally of the largest Italian state in the second half of the
Quattrocento. By the 1450s Piombino had entered the sphere of influence of
the Aragonese kings of Naples; the lord of Piombino was paying tribute to
King Ferrante, and a stable relationship had developed between the
Aragonese dynasty in the south and the Appiani, despite severe tensions
between the Appiani and Ferrante’s father (most famously, the siege of
Piombino by Alfonso the Magnanimous in 1448). This relationship has been
the subject of another article by me in a volume in memory of Philip Jones,
and I shall not reproduce the arguments here, except to point out that the
relationship developed gradually, and that Piombino saw Naples as a power-
ful counterweight against predatory powers in and beyond Tuscany, notably
the Florentines®. Milan lay over the horizon, but there was a steady stream of
respectful correspondence between the Appiani and the Sforzas. Even after a
warm relationship developed between the Neapolitan and the Milanese
courts, the Sforzas remained sensitive to an extension of Neapolitan influ-
ence in northern Italy, and the prince of Piombino took care to explain his
relationship with Naples to the duke of Milan, sending ambassador to him in
summer, 1456. The lord of Piombino wished it to be known that he was not
trying to upset the apple-cart of Italian politics, nor to damage the Peace of
Lodi, and he had nothing but good memories of the friendship of the
Sforzas''. One way of encouraging the Sforzas to think well of the Appiani was
to send them presents of falcons from Elba («questa mia insula del ferro»),
or even to permit members of the Milanese dynasty to catch falcons on the
territory of Piombino®.

Issues of moment emerged particularly during the periods when Milan
was overlord of Genoa, or competing to control the city, which, after periods
of Visconti and French overlordship, lay under the suzerainty of the Sforzas
between 1464 and 1478 and 1487 to 1499, although pro-French and pro-
Angevin factions did not remain quiet during those years. For these dates
mask a much more complex picture, of internal rivalries and of tensions
between the Sforzas and Genoa even when they were its overlords".
Piombino’s relationship with Genoa was also full of contradictions. Although
the Genoese had, in the past, provided consular cover for the Piombinesi in

1 D. Abulafia, The Mouse and the Elephant: relations between the kings of Naples and the lord-
ship of Piombino in the fifteenth century, in Communes and Despots in late medieval and
Renaissance Italy, ed. J. Law and B. Paton, Aldershot 2010, p. 145-160.

' ASM, PE 313, 6 June 1456.

12 ASM, PE 313, 4 July 1466; ASM, PE 313, 23 August 1469.

' S.A. Epstein, Genoa and the Genoese, 958-1528, Chapel Hill, North Carolina, 1996, p. 286-289.
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Tunis, the relationship between la Superba and what the Genoese saw as an
irritating minor competitor also had its low points. The Genoese aspired to
control the Elba iron mines, and their interests in Corsica also clashed on
occasion with the ambitions of the Appiani and their subjects (as early as
1401 Genoese intruders had tried to seize Elba). From 1455 Genoese busi-
nessmen held the concession to mine for iron on Elba, though the Medici
acquired this right in 1477". Piombino found itself sucked into bigger con-
flicts between the Catalans and the Genoese, which was especially difficult for
them once Alfonso of Aragon had become king of Naples, and even more so
once he and his son Ferrante had begun to receive tribute from Piombino. In
the background lay the continuing rivalry between René of Anjou and Alfonso
of Aragon over control of the kingdom of Naples. In 1453, ambassadors were
sent to Toulon to persuade Alfonso’s old enemy René of Anjou, to prevent
Provencal corsairs from attacking Piombinese shipping. Piombino demand-
ed the release of prisoners and merchandise seized by René’s sailors. The
costs of the embassy were to be met one third by the signore, one third by the
commune and one third by Blasino (Biagino) Calefati, one of the most active
merchants in Piombino®”. In 1456 the problem was that Catalan ships were
attacking Genoese grain ships trading along the coastlines of the principality
of Piombino, acts for which Emmanuel d’Appiano felt it important to send
apologies to Francesco Sforza'®.

Trouble in these waters became ever more acute after 1458, as Genoa
became the base from which Jean de Calabre attempted to reconquer Naples
on behalf of his father”. Genoese-Catalan warfare blighted the waters
between Italy and Spain in this period, as a fascinating account of naval con-
flict between the Genoese and the Catalans in 1466, recently re-edited by
Clara Fossati, makes plain'®. Piracy, shipwrecks and other interruptions
marred Genoese relations with Piombino in these years, and were reflected in
the correspondence with Milan once Galeazzo Maria Sforza was lord of
Genoa. In November 1468 a polite letter was sent to Jacopo II d’Appiano
reporting rumours that that a galley of the Grimaldi had been wrecked at sea
and that its captain and crew were now safe in Appiano hands. Although the
letter diplomatically assumed that the men would be restored to Genoa, the
underlying message seems to be: do not dare assume that you can hold on to

' Abulafia, From Tunis to Piombino, p. 289-292.

5 MS 139, f. 67r-v.

1 ASM, PE 313, 12 August 1456.

17 D.Abulafia, The inception of the reign of Ferrante I of Naples, in D. Abulafia, ed., The French
descent into Renaissance Italy, 1494-95: antecedents and effects, Aldershot 1995, p. 71-89.

'8 A. Gallo, Commentarius de Genuensium maritima classe in Barchinonenses expedita, anno
MCCCCLXVI, ed. C. Fossati, Roma 2010 (Rerum italicarum scriptores, ser. 3, 8),
<http://copac.ac.uk/search?ti=Commentarius%20de%20Genuensium%2omaritima%2oclasse
%20in%20Barchinonenses%20expedita,%20ann0%20MCCCCLXVI>; and C. Fossati, Genovesi
e Catalani: guerra sul mare. Relazione di Antonio Gallo (1466), Genova 2008, both containing
the Latin text and an Italian translation.
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them or their goods". This theme was taken up in a subsequent letter of early
December, where the point was made that the «cose tolti [sic] ali subditi nos-
stri siano interamente restitute»®. According to a letter of 1471, the men of
Piombino had expropriated all the goods on board, «allegando hauere pos-
suto secondo lantiqua consuetudine de vostri predecessori retenere dicte
robbe», as the Sforza court complained on Genoa’s behalf; the fact was
(Milan insisted) that the Genoese had always treated the Piombinesi well,
with humanita and cortesia, so this behaviour was simply not acceptable®.
Milanese diplomacy involved the exercise of considerable charm: Jacopo III
was reminded of the good relations between his father Emanuele and
Francesco Sforza, and of the warm ties between Milan and his protector King
Ferrante, so that Jacopo’s co-operation with Milan «fara cosa grata ala S.ta
M.ta del Re», a point not lost on Jacopo when he eventually replied in spring,
1469, full of respect for both the duke and the king but not apparently offer-
ing a solution to the disagreement®. Inevitably, the matter dragged on, and
Galeazzo Maria Sforza was still complaining more than a year and a half later,
after receiving representations from the governor of Genoa; but Jacopo was
still failing to promise anything of substance, though he did offer sweet
words: «quanto questo mi doglia, nol porria narrare»*. The final outcome is
not recorded.

These events, hardly unusual in themselves at a time when pirates,
Christian and Muslim, bedevilled the Tyrrhenian Sea, drew Piombino to
Galeazzo Maria’s attention. Jacopo III d’Appiano’s close relationship with
Naples did not dissuade the duke of Milan from intervention in Piombino;
maybe it was irritation over matters such as the shipwreck that encouraged
him, during a visit to Florence in 1471, to give his personal support to exiled
Piombinesi who invited him to seize Piombino and Elba*. Since the Sienese
had already warned the Piombinesi of the arrival of an enemy army, the town
was prepared for the onslaught and the rag-tag enemy army achieved noth-
ing. The Florentines appear to have been content to stand aside and to let the
invaders have their way, and Milan at most offered useless words of encour-
agement. But Jacopo decided he could not simply rely on his own resources®.
He complained about the way he had been treated to the Florentines and to
the Neapolitans, who had become his protectors a few years earlier; and he
requested Ferrante of Naples to send him troops, though for Cesaretti this
involved nothing less than foreign occupation of the town: «sottoponendosi

' ASM, PE 313, 21 November 1468.

2 ASM, PE 313, 7 December 1468.

2l ASM, PE 313, 21 January 1471.

22 ASM, PE 313, 16 March 1469, 3 April 1470.

# ASM, PE 313, 1 December 1471 (also ASM, PE 313, 21 January 1471).

* Cesaretti, Istoria, vol. 2, p. 54-55, expanding (perhaps fancifully) on MS 139; I have not found
any reference to this in the Piombino-Milan correspondence preserved in ASM, PE 313, which is
perhaps not surprising.

3 MS 139, f. 8or-v.
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cosi per la prima volta ad un giogo straniero»*. There may have been some
resentment that the citizens of Piombino were obliged to supply bedding for
these troops once they arrived”. But the reasoning was explained by the
author of the manuscript history of Piombino:

Poiché passando continue solleuazioni di Guerra tra i Potentati d’Italia, e non potendo
questo Stato all’occorrenza senza qualche appoggio sostener gran tempo I'impeto d’in-
imico a lui Superiore, si penso in Piombino con la legge o protezione di un tanto Reé non
solo di godere una Pace piu Sicura, e tranquilla, ma ancora di render vani quei pensieri,
che auessero preteso di perturbargliela; per questo, e simili dimostrazioni d’affetto, che
aueuano pratticato g’Anziani in appagare anche in graue Scapito del Commune®.

In return for its support the signore paid off debts that had been accrued
by the commune; indeed, co-operation rather than confrontation generally
characterised the relationship between the Appiani and the towns within
their dominion. The intervention of the king of Naples in the internal affairs
of Piombino was very limited; at one point Ferrante raised the question of the
ownership of two castles claimed by the bishop of Massa, but to no effect®.
When Jacopo III died in 1474 the signoria passed smoothly to his eldest son,
another Jacopo, who was urged in his father’s will to respect the ties binding
the Appiano dominion to King Ferrante of Naples. These ties were reaffirmed
when Jacopo IV married Ferrante’s grand-daughter Vittoria in 1476; they
were further strengthened when Jacopo took charge of troops in the army of
Alfonso, duke of Calabria, in the aftermath of the Pazzi conspiracy, while
Naples and Pope Sixtus IV were at war with Medicean Florence®. Indeed, so
ardent was the lord of Piombino that he pursued Costanza Sforza of Pesaro
off the battlefield at Poggio Imperiale, where the Neapolitans secured a sig-
nificant victory in September 1478; away from the protection of his own men,
he was seized by her troops and conveyed to captivity in Poggibonsi. This did
not last long, since there were signori from the other side who had been cap-
tured, and Malavolti reports that an exchange was made with the lords of
Carpi and Mirandola®. In any case, it is abundantly plain that Piombino had
been drawn into the Neapolitan system of alliances, alongside such minor
lords as the counts of Urbino. And, given the importance that the Aragonese
in Naples attached to building their power and influence in Etruria — in the
area between Siena and Rome — Piombino promised to have its strategic uses
not simply as a protector of the sea lanes, but also as an advance position on
land. Yet it would be a mistake to exaggerate Jacopo’s dependence on
Ferrante of Naples. He also took employment as captain of the Sienese

% Cesaretti, Istoria, vol. 2, p. 56.

" Cappelletti, Storia di Piombino, p. 110-111.

2 MS 139, ff. 8ov-81r-.

¥ Cappelletti, Storia di Piombino, doc. IV, p. 461, for Valle and Montione.

* ASM, PE 313, 1 February 1476; Cappelletti, Storia di Piombino, p. 114-117.

*! Orlando Malavolti, Historia de’ fatti, e guerre de’ Sanesi, Venezia 1599, pt. 3, f. 74v.
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armies in 1489. Like many minor signori, he saw in the condotte offered by
other Ttalian polities a chance to gain renown and money.

The rulers of Piombino were pre-occupied by the ambitions of other
Italian powers far greater than themselves, and their foreign enterprises were
mainly concerned with fostering trade overseas. But there was one exception,
and this once again brought them into a region in which Milan had until
recently played a role. Since Piombino and Elba stood astride the sea passage
dividing Corsica from the Italian mainland, it is not surprising that they
received appeals from Corsican rebels discontented with the government of
the island by the Banco di San Giorgio in Genoa, which had itself been suc-
ceeded between 1464 and 1478 by the overlordship of the Sforza dukes of
Milan (in their capacity as lords of Genoa); in 1478 the island had been hand-
ed over by the Milanese to the Genoese nobleman Tommaso di
Campofregoso, but he only exercised his own claims to lordship for five years.
Corsica was thus in a ferment by 1483, and an attempt by another Italian
prince, such as the Appiano lord of Piombino, to gain lands in Corsica was not
entirely preposterous: the island seemed open to the first comer. But the dif-
ficulty was that even in the north of the island, where the Appiani concen-
trated their efforts, there were deep divisions within the Corsican elite, and
the Appiani merely represented one faction among many in a society riven by
feud and faction.

In response to an appeal for help from the rebel leader Rinuccio de Leca,
Jacopo IV d’Appiano sent his brother Gherardo, count of Montagnano, with
troops to Corsica in 1483. He concentrated his efforts on the fertile plain of
the Balagne in the north-west of the island, and made some progress in Cap
Corse as well, besieging Bastia. Ninci, writing for his Corsican master, the
lord of Elba and ex-emperor of France, recounts how Gherardo was
acclaimed as count of Corsica by Rinuccio da Leca, who also took an oath of
fealty to Jacopo IV*. Rinuccio was vigorously opposed by a cousin, Gianpaolo
de Leca, who not surprisingly called on the island’s old master, Genoa, for
help. Genoa had limited commercial interests in Corsica, even after many
decades of Genoese rule there; its main export from Corsica was wine, and its
main port of embarkation was Saint-Florent, close to Cap Corse. But Genoese
commercial shipping also made very intensive use of the passage between
Elba and Corsica, and it was essential to ensure the stability of those waters.
Thus the Genoese soon riposted with a landing at Saint-Florent; and
Gherardo was scared away from the island. Cappelletti notes that, eighteen
years later, a member of one of the families that opposed Gherardo d’Appiano
was well received in Piombino by Jacopo IV, founding a local family which
was appositely named the Balagna®. It is thus clear that the dramatic evi-
dence for an invasion of Corsica in 1483 represents only the tip of an iceberg.

32 Ninci, Storia dell’isola, p. 63-64; Cappelletti, Storia, p. 117; P. Antonetti, Histoire de la Corse,
Paris 1990?, p. 183.
3 Cesaretti, Istoria, vol. 2, p. 73-74; Cappelletti, Storia, p. 118.
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There were close links between the rather wild island and Tuscany by way of
Elba and Piombino. It is likely that commercial ties were intimate, even
though Corsica offered little apart from primary goods such as wine and oil*.
A number of Corsicans were brought to Appiano territory to repopulate the
empty town of Populonia up the coast from Piombino®.

More alarming for the Appiani were events on another island, Elba; they
also reveal that the sea channel between Corsica and Elba was of crucial
strategic and commercial importance. In 1489 a Catalan pirate, Francesc
Torella (Francesco Turriglia, known as Fra Carlo the Pirate), arrived with a
sizeable fleet, supposedly planning the invasion of Elba. With the island
under effective siege, and local shortages of essential goods, Jacopo was
urged to flush the pirates out of Piombinese waters; but the problem was a
lack of resources. Indeed, he very much feared that the inhabitants of Elba
would pack their bags and leave, exposing the island even more to such pred-
ators. Fortunately for Jacopo the king of Aragon, Ferdinand the Catholic, was
aware of the crisis and was keen to intervene; Bernat de Vilamari, the com-
mander of the Catalan-Aragonese fleet, arrived promptly off Piombino, and a
letter from the Aragonese king assured the Appiani that he would not permit
any of his subjects to commit aggressive acts against the signore and his sub-
jects. Fine gifts from the Appiani ensured that help was duly given against
Torella, whose squadron scampered away on the arrival of the official
Aragonese fleet, and who left behind the goods and prisoners he had taken on
Elba*. We can detect several motives on the part of the king of Aragon. One
was certainly to clear the waters of the Tyrrhenian Sea of pirates, because
their presence was damaging to commerce and the king was anxious to kick-
start the Catalan economy again after the damaging interlude of the Catalan
civil war. A second motive was surely to express his own political claims in
the area, against the day when he could assert his authority over the kingdom
of Naples and those parts of Italy which depended in some way on Naples. In
the longer term, this policy culminated in the complete takeover of Naples in
1503, and the involvement of Ferdinand in the complex politics of the Italian
peninsula, but at this stage he was probably thinking of a looser relationship
with his Neapolitan cousins. Catalan-Aragonese hegemony already extended
over the islands of Sicily and Sardinia, though Alfonso V’s attempts to secure
Corsica had ended in defeat. But the events of 1489 can be seen as the first
stage in the creation of a new political relationship binding the Appiani to the
main line of the house of Aragon-Catalonia.

A third incident in the same waters in 1491-1492 indicated that
Ferdinand’s promises of protection were still unable to secure the tranquilli-
ty that the Appiani sought. An embassy had to be sent to Milan to complain

** R. Emmanuelli, L'implantation génoise, in Histoire de la Corse, ed. P. Arrighi and A. Olivesi,
Toulouse 19902, p. 202.

3 Petroni, Cronistoria, p. 94-95, for Corsican migration towards Piombino around 1490.

3 MS 139, f. 88r-v.
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at the activities of pirates who were deemed to be vassals of the Sforza duke,
Nicolino and Batino. The duke was to be told how:

infestassero i mari [text: mori] di Piombino commettendo mile insolenze, ed ostilita
contro i sudditi del signore Jacopo, e che si volesse dignare di proibire a detti Pirati il
corso del canale di Piombino, e di far restituire tutto quello, che auessero tolto in
questo dominio, 0 almeno permettesse, mentre dissimulasse il rimedio, che i
Piombinesi senza chiamarsene offesi, auessero armati legni per rimouer 'orgoglio di
quei ladroni®’.

The author of the Memorie could not, however, discover what had hap-
pened to the embassy®. The file of correspondence between Piombino and
Milan in the Potenze Estere section of the State Archives in Milan is very mea-
gre at this point, but a letter dated 3 August 1491 [1492 Pisan-style], sent by
Jacopo IV d’Appiano to the duke of Milan, confirms that the complaint was
real: it speaks of «quelli che portanno la insignia sua» and of the activities of
a Genoese captain, Butino Giustiniani, whose galleys had seized the property
of Jacopo’s vassals®. Ninci, the historian of Elba, was, nonetheless, certain that
he knew the outcome: the Milanese government was angry that the pirates,
whether or not supplied with Milanese letters patent, had been attacking the
ships of a friendly state while flying the flag of Milan: «varj na-vigli armati con
paviglione milanese; i quali, dopo aver arrestati non pochi bastimenti dell’iso-
la, bloccaron questa strettamente». However, «gl’Elbani e lui si erano astenu-
ti dall’armar contro i medesimi pel rispetto della bandiera amica che facevano
sventolare al loro bordo», while Ludovico il Moro was anxious to do whatever
he could to «conservarsi 'occupato dominio»*. In other words, the problem
was not so much that Nicolino and Batino were flying the Milanese flag on
their ships, as that they were attacking Piombinese vessels when they were
expected to concentrate their attention elsewhere. It is worth asking whether
the Milanese, or rather Genoese, pirates identified Piombino, at this stage,
with other powers, notably Naples, since the relations between Milan and
Naples had undergone a sharp decline since the 1460’s. They may well have
seen Piombino as fair game because of its intimate ties to the Aragonese king
of Naples. Clearly, though, the efforts of Piombino, Aragon, Milan and Genoa
were not sufficient to make the channel between Piombino and Corsica, and
the waters around Elba, entirely safe; nor was the ability of the Piombinesi to
keep their waters clear made easier by the rocky shoreline of Elba itself, which
provided endless opportunities for pirates to hide.

Remote from their main protector, the Aragonese king of Naples, the
rulers of Piombino had to use their own talents to protect themselves from
interference by very much greater powers. Milan, especially when it was over-
lord of Genoa, entered their calculations, and the compact body of corre-

37 MS 139, f. 89v.
#¥MS 139, f. 9or.
% ASM, PE 313, 3 August 1492.
* Ninci, Storia dell’isola, p. 65.
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spondence between the Appiani and the Sforzas conveys a sense of the cau-
tious respect which the lords of Piombino displayed when they addressed the
dukes of Milan. On the great chess-board of late Quattrocento politics, as on
any chess-board, pawns cannot be ignored, even when they stand at some
remove from their king and queen. This is an instance in which a pawn occu-
pied a significant strategic position and could even hope for aid from other
more powerful pieces on the board.
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Double duchy: the Sforza dukes
and the other Lombard title

by Jane Black

It has always been known that the Sforza ruled as dukes of Milan for more
than fifty years without any imperial investiture. What has been less recog-
nized is that the real problems in connection with the title lay not in respect
of Milan itself but in the rest of the ducal territories. Francesco Sforza took
the city of Milan on 26 february 1450, having already won control of almost
all Visconti possessions. The mechanism by which he became ruler of the city
involved three separate acts: February 26 was the day on which the terms
(capitoli di dedizione) were agreed that would form the basis of his rule'; on
11 March election by a general assembly of the people gave him the ducal
title?; his formal enthronement took place on 22 March, when the sceptre,
sword, ducal seals and other symbols of office were bestowed by representa-
tives of the city’. A similar procedure had already taken place in Pavia: on 18
September 1447 terms had been drawn up giving Francesco control of the city
and its contado; then, in a ceremony in the cathedral, he had been acclaimed
count of Pavia by an allegedly enthusiastic populace*. Francesco’s biographer
Giovanni Simonetta described the scene:

! See A. Colombo, L’ingresso di Francesco Sforza in Milano e linizio di un nuovo principato, in
«Archivio storico lombardo», s. 4, 32 (1905), 3, p. 297-344, here p. 321ff. A full version of the
terms, including Sforza’s responses, is published in T. Sickel, Beitrdge und Berichtigungen zur
Geschichte der Erwerbung Mailands durch Franz Sforza, in «Archiv fiir Kunde Osterreichischer
Geschichtes-Quellen», 14, (1855), p. 189-258, doc. 22, p. 252-258; it can also be found, without
Francesco’s replies, in M. Formentini, Il ducato di Milano, Milan 1977, doc. 25, p. 178-182.
Francesco Sforza’a claims to the duchy, especially in relation to his negotiations with Emperor
Frederick III for a new investiture, were extensively discussed by F. Cusin, Limpero e la succes-
sione degli Sforza ai Visconti, in «Archivio storico lombardo», n. s., 14, (1936), p. 3-115. See also
C.A. Vianello, Gli Sforza e l'impero, in Atti e memorie del Primo Congresso Storico Lombardo,
Milano 1937, p. 193-269 and, more recently, G. Ianziti, Humanistic Historiography under the
Sforzas: Politics and Propaganda in Fifteenth-century Milan, Milan 1988, p. 26-34 as well as J.
Black, Absolutism in Renaissance Milan: Plenitude of Power under the Visconti and the Sforza
1329-1535, Oxford 2009, p. 84ff.

2 On 11 March the assembly of all heads of household proclaimed Sforza «verum et optimum
principem, ducem et dominum»: see Colombo, L’ingresso cit., doc. 4, p. 88.

* The official record of the coronation is published in Colombo, Lingresso cit., doc. 7, p. 95ff.

* The title had originally been conferred on Giangaleazzo Visconti by Wenceslas king of the
Romans in 1396. On Francesco’s election as count of Pavia, see G. Robolini, Notizie appartenenti
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All the power and jurisdiction of the city was transferred with full authority to
Francesco himself and his descendants by representatives appointed by the citizens for
the purpose; and they called him count of the Pavians, as though he had been declared
true prince of the city in an official diploma’.

The citizens of Pavia thereafter pledged obedience to the Sforza as counts
of Pavia rather than as dukes of Milan®.

Of the three stages in his elevation to the duchy, Francesco saw election
as the key. His perception was evident in the official record of his enthrone-
ment where it was underlined that the right of the Milanese to elect their
duke was based on the Peace of Constance, on age-old custom and on long
possession, as well as on imperial privileges. To corroborate his title and the
right of the Milanese to elect him, Francesco subsequently instructed the
chancery to bring together a collection of the relevant documents’. First in the
compilation were the two ducal diplomas of 1395 and 1396 granted by
Wenceslas, one covering Milan and the other the rest of the cities, followed
by the confirmation of those titles by Emperor Sigismund in 1426° As
Francesco explained to Frederick III in 1451, the authority of Milanese to
elect their own duke independently of the emperor was contained in
Wenceslas’s original investiture: the ducal title of 1395 had been granted not
just to Giangaleazzo but to the city with its contado, which became a duchy;
the duchy itself was not eradicated when the Visconti dynasty expired on the
death of Filippo Maria but remained integral to the patria itself, ready for the
people to hand over to Francesco’. The collection included Filippo Maria’s fic-
titious transfer to Francesco of all his lands, Francesco’s election by the
Milanese and the investitures of January and March 1397 making
Giangaleazzo count of Angera and duke of Lombardy respectively (the last
also a forgery). Most of the other documents were connected to privileges
accrued by the city over the years, which conferred autonomy, including the
guarantee of Milan’s rights contained in the Peace of Constance of 1183 and
in the follow-up agreements of 1185 and 1186, as well as three separate con-
firmations of the city’s liberties (by Otto IV in 1210, by Adolph of Nassau in

alla storia della sua patria, 6, pt 1, Pavia 1838, p. 70-71; E. Roveda, Le istituzioni e la societa in
eta visconteo-sforzesca, in Storia di Pavia, published by Banca del Monte di Lombardia, 3/1,
Dal libero comune alla fine del principato, I, Pavia 1992, p. 55-115, here p. 83-84.

* G. Simonetta, De rebus gestis Francisci Sfortiae commentarii, G. Soranzo ed., RIS?, 21/2,
Bologna 1932, p. 188: «per eosdem cives, quos in castra legatos venisse diximus, rursus ad id
negotii per populum constitutos, omnis civitatis potestas iurisditioque omnis in Franciscum
ipsum ejusque posteros pleno jure transfertur eumque proinde verum suae civitatis principem
publico documento [alternative reading: diplomate] declaratum (...) Papiensium comitem
appellant». There are indeed no surviving documents relating to the proceedings which took
place in the cathedral.

® Roveda, Le istituzioni cit., p. 99 and 102.

7 Archivio di Stato di Milano [henceforth ASMi], Registri ducali 2, p. 191-260; the final document
is described as having been completed in 1461.

8 Ibidem, p. 191-207.

° Cusin, L'impero e la successione cit., p. 100.
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1295 and by Henry VII in 1306). There were two documents which provided
a precedent for Milan’s diplomatic independence from the emperor: the cre-
dentials of the envoys sent in 1234 to support Frederick II’s son, Henry, in his
conflict with his father, and the treaty with Henry itself. There were other acts
demonstrating that the Milanese were accustomed to choosing their ruler:
the statute of 1349 granting hereditary powers to the Visconti together with
the parallel act in favour of the descendants of Giangaleazzo™, as well as the
instruments of 1330 and 1354 conferring authority first on Azzone and then
on Bernabo, Matteo and Galeazzo''. Evidence that the people of Milan some-
times chose figures other than Visconti was contained in the act of 1308
appointing Guido della Torre Capitano del Popolo for life2. Whatever the
merits of these particular documents in legitimizing Francesco’s position in
the absence of an imperial investiture, his status as duke was accepted as a
fait accompli throughout Italy and beyond, jurists supporting the contention
that the duchy was an independent entity".

Nevertheless, although his election in Milan was accepted as a valid
process, it was an uncomfortable fact that Francesco’s title did not provide
him with the status he wanted. That was because the Visconti had had two
ducal titles in Lombardy, the duchy of Milan created in 1395 and the duchy
«of the other places» created the following year. The duchy of Milan, to which
Francesco had been elected, covered only the city itself and its contado. What
has generally been overlooked is that Francesco did not manage to acquire
the other duchy, covering Visconti holdings which lay outside the jurisdic-
tions of Milan and Pavia. These included Brescia, Bergamo, Como, Novara,
Vercelli, Alessandria, Tortona, Bobbio, Piacenza, Reggio, Parma, Cremona,
Lodi, Crema, Soncino, Bormio, Borgo San Donnino, Pontremoli, Verona,
Vicenza, Feltre, Blenio, Belluno, Bassano and a number of Ligurian towns.
Following the Lombard wars, this list was much reduced: Verona, Vicenza,
Belluno, Bassano, Brescia, Bergamo, Feltre and Crema had been ceded to
Venice; Vercelli had gone to the duke of Savoy and the Ligurian towns to
Genoa. Francesco was signore of Cremona and Pontremoli in his own right as
part of Bianca Maria’s dowry. But with regard to his rest of the territories he
had no actual title.

The principle behind Francesco’s election in Milan and Pavia had been
that of the lex regia, the idea that the Roman people had voluntarily trans-
ferred their authority to the emperor. The citizens of Milan described how in
their General Council they had «passed a lex regia, or rather a lex ducalis,
and so handed to Francesco Sforza and his descendants all power and rule [in

1% ASMi, Registri ducali 2, p. 231-233; both of these acts were included in the Milanese statutes
of 1396.

' Ibidem, p. 255-256.

12 Ibidem, p. 241.

" The consummate arguments of the Sienese lawyer Francesco Corte in particular were general-
ly accepted in legal circles: see Black, Absolutism cit., p. 102-105, 108-112.
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the city] and its duchy»'. But it was impossible to acquire the other Visconti
duchy using the same formula. That was because the second duchy consisted
of multiple separate communities so that there was no one body that could be
assembled for the purpose of electing a new duke. As a result jurists were not
able to resort to the concept of the lex regia as an overall solution to the
dilemma of Sforza legitimacy". The problem was insurmountable. One of
Francesco’s alternative strategies had been to forge the instrument included
in the collection of documents mentioned above, which purported to show
that Filippo Maria had given him all his lands and cities; but it would never
have been in Filippo Maria’s power to allocate imperial investitures, and so
the fictitious donatio had not pretended to give Francesco any of the
Visconti’s actual titles'’. Francesco’s best hope would have been to persuade
Emperor Frederick III to renew the investitures, and indeed the Sforza never
gave up their campaign at the imperial court, every approach involving a
request for both duchies. Pressing his case in 1457, for example, Francesco
sent the emperor three possible versions of the kind of diploma he needed,
according to each of which he would be made duke and count «of the said
cities of Milan and of Pavia and Angera, and of all their dioceses, distretti,
and territories, as well of all the other cities and lands» which he then held".
He and his successors would then truly be dukes of Milan and of the other
cities just like the Visconti. But there was little prospect of an imperial title
since, as was well known, the emperor hoped to take over the Visconti domin-
ions as devolved fiefs for the Habsburgs. Francesco had to solve day-to-day
issues as best he could. When it came to granting fiefs in the territories of the
second duchy, for example, he simply stated it as a fact that he had come into
the relevant title. To cite just one instance, the diploma investing Franchino
Rusca with the fiefs of Locarno and Travaglia in 1451 declared that following
the death of Filippo Maria the right to renew Rusca’s fiefs belonged in law to
Francesco Sforza because he had succeeded to both ducal titles'.

' «Statuerunt nobilissimi cives populares et plebei, legiptime congregati, lata lege regia sive
ducali in prefatum illustrissimum Franciscum Sfortiam, eiusque descendentes et posteros
imperpetuum, omnem transferre potestatem, dominium et ducatum annexum»: Colombo,
L’ingresso cit., p. 89; see also Cusin, Limpero e la successione cit., p. 71, n. 114.

> None of the three chief jurists who attempted to interpret the Sforza position, Andrea
Barbazza, Alessandro Tartagni, and Francesco Corte, used arguments based on the lex regia: see
Black, Absolutism cit., p. 97-105.

' The donation is published in D. Giampietro, La pretesa donazione di Filippo Maria Visconti
a Francesco Sforza, in «Archivio storico lombardo», 1 (1876), p. 641-645; the authenticity of the
donation was dispelled by Cusin, Limpero e la successione cit., p. 54-58.

17 «Te et filios descendentesque (...) in verum ducem et duces, comitem et comites successive
ordine infrascripta ergimus (...) dictarum civitatum Mediolani ac Papie, necnon et Anglerie et
totius diocesis, districtus, territorii earundem ac etiam omnium aliarum civitatum et terrarum et
locorum ac jurium quorumcumgque quas et que de presenti tenes et possides»: ASMi, Sforzesco,
Alemagna 569, p. 43-4, 53 and 69 (my italics).

'8 «Cumque prefatus illustrissimus dominus Filippus Maria Anglus dux Mediolani decesserit
eique in ipsis ducatus et ducatuum [ed. ducatu et ducatus] dignitatibus successerit illustrissimus
dominus, dominus Franciscus Sforcia Vicecomes, Dux Mediolani etc., et ad eum legitime per-
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Naturally, the lack of a title in the areas outside Milan, Pavia and
Cremona was not something Francesco wished to advertise. To bolster the
impression that he did hold the second duchy he called himself «Dux
Mediolani etc., Papiae Angleriaeque Comes ac Cremonae dominus». «Duces
et principes Mediolani etc.» was the designation assigned by Wenceslas in
1396, so that with the use of that etc. Francesco contrived to present himself
as duke of «the other places» as well as of Milan®”. Only rarely, indeed, in
accordance with strict protocol, was the efc. omitted from his title. In the
agreements with the Marquis of Monferrat drawn up as part of the Peace of
Lodi, for example, Francesco was called simply «Dux Mediolani, Papiae
Angleriaeque Comes ac Cremonae dominus»®. But in the Treaty of Lodi
itself, as in documents issued by his chancery, etc. was added. The implica-
tions of that crucial etc. were doubtless lost on most contemporaries, but any
lack of understanding on the part of the wider public was to be welcomed.
The Sforza’s legerdemain with regard to their title was further disguised
when their style was abbreviated to «Dux Mediolani etc.», where “etc.” was a
blanket reference to all their other titles, both legitimate and pretended.
Perhaps it was as part of the same strategy that the diploma covering the sec-
ond duchy, as it appears in the collection of documents mentioned above, was
entitled «Instrument for the duchy of Milan (Privilegium ducatus
Mediolani)» although nowhere did Wenceslas himself give the diploma of
1396 that name. Conceivably it was hoped that the description of the second
duchy as Ducatus Mediolani would encourage the impression that election in
Milan itself included all the other cities.

Further scope for masking the problem of the missing title arose from
confusion over what was meant by the term «duchy of Milan». Those who
lived under ducal rule were fully aware that the duchy itself was a separate
entity: citizens of Como, for example, claimed that should be permitted to
import wine and grain freely «from the city and duchy of Milan into the city
and district of Como»?'; Galeazzo Maria, writing in 1468, agreed to the
request from the Lake Lugano towns of Morcote and Vicomorcote that there
should be no extra duties on food «either from our duchy of Milan or from
the territories of the said valley»*. Nevertheless, the duchy of Milan could
sometimes mean all the duke’s territories. Francesco’s own officials occa-
sionally referred simply to «nostro ducato de Mediolano» and to «li privilegij
del ducato» when they meant the entire conglomerate. Imperial negotiators

tineat recognitio et renovatio predictorum feudorum, investituram et concessionum de quibus
supra fit mentio»: L.M. Stampa and G. Chiesi, eds. Ticino ducale: il carteggio e gli atti ufficiali,
Bellinzona 1993-2006, I, pt 1, doc. 106 (24 April 1451), p. 82.

1% See the Treaty of Lodi, published in J. Dumont, Corps universel diplomatique du droit des
gens, Amsterdam 1726-31, III, pt. 1, p. 202-206.

% See the treaty of 17 July 1454 and its ratification on 7 August 1454 (Dumont, Corps universel
cit., ITI, pt. 1, p. 211-216).

I G. Rovelli, Storia di Como, Como 1789-1802, III, pt 1, p. 582.

2 Ticino ducale cit., II, pt 1, doc. 610 (24 March 1468), p. 526.
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contended that «el ducato de Milano» had devolved to the empire by which
they meant all Filippo Maria’s lands and titles®. Guicciardini’s Florentine
Histories described Florence’s agreement with the French for the defence of
the «ducea di Milano» again meaning all the territories*. Understandably,
when outsiders wanted to allude to the Sforza territorial state, they were
tempted to simplify what was in truth a complex hotchpotch. Francesco
believed that if Frederick III could be persuaded to grant any sort of investi-
ture, a comprehensive title would be highly desirable. In 1461 the aim of the
ongoing negotiations with the imperial court was described as «to procure an
investiture of the duchy of Milan and Lombardy», which would neatly cover
the Sforza dominions®. Machiavelli in his Florentine Histories, indeed, called
Francesco «duke of Lombardy»*. But the fact remained that neither he nor
his immediate successors had any overall title in the area of Wenceslas’s sec-
ond duchy.

To compensate for his lack of a ducal title outside the city, Francesco
Sforza made the most of his status as duke of Milan, focusing his subjects’
attention on the glories of the ducal rank itself. He ordered that the feast of
San Fortunato, 26 February, should be celebrated as the day upon which he
had been welcomed as ruler by the people of Milan, ceremonies being held
not just in the city itself, but in other parts of the dominions. In the oration
given on that day at the university of Pavia in 1466 Baldassarre Rasini, pro-
fessor of rhetoric, commemorated the fact that 26 February was «that happy,
happy day when the ducal insignia were conferred on our divine Caesar»?.
Rasini’s reference to Sforza as Caesar throughout his oration supported the
suggestion too that Francesco Sforza was head of an independent territorial
unit, an idea that was coming to be accepted in legal circles®.

Since the Sforza had no actual title in the lands outside Milan, Pavia and
Cremona, their authority had to have a different basis: there their rule was
based on agreed contracts or capitoli. In a notable article, first published in
1978, Giorgio Chittolini drew attention to the terms of agreement (capitoli di
dedizione) drawn up between Francesco Sforza and his subjects as he took
control in each area of his dominions; Chittolini highlighted the kinds of local

2 These examples can be found in the list of missions to Frederick III in F. Cusin, Le aspirazioni
straniere sul ducato di Milano e l'investitura imperiale (1450-1454), in «Archivio storico lom-
bardo», n.s. 1 (1936), p. 277-369, doc. 1, p. 360-368.

# Storie fiorentine dal 1378 al 1509, R. Palmarocchi ed., Bari 1931, ch. 19, p. 196.

» Cusin, Le aspirazioni straniere cit., doc. 1, p. 360.

* Book 7, chapter 7.

" «Nam hic ille fuit dies iucundissimus, iucundissimus inquam hic fuit ille dies, ducales qui infu-
las divo Cesari nostro contulit». The oration is published by G. Cristina, Un panegirico del pro-
fessore pavese Baldassarre Rasini per Francesco Sforza pronunciata davanti all'Universita di
Pavia, in «Bollettino della Societa pavese di storia patria», 99 (1999), p. 46-116, here p. 116. See
also A. Sottili, L'universita di Pavia nella politica culturale sforzesca, in Gli Sforza a Milano e
in Lombardia e i loro rapporti con gli Stati italiani ed europei (1450-1535), Milano 1982, p. 519-
563, here p. 551.

# Black, Absolutism cit., p. 99 ff.
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concerns revealed by the capitoli, in particular, conflicts between small com-
munities and the dominant neighbouring city”. Further attention has been
given to these agreements in recent years®. Capitoli were presented in the
form of a petition with a list of demands, to each of which the duke respon-
ded. The agreements shared many common features: requests for greater
freedom to import or export agricultural products, a fairer distribution of
taxes and the abolition of the requirement for country-dwellers to use urban
courts appeared frequently. Guarantees were demanded in relation to the
buying up of land by citizens of the dominant city because that trend had led
to conflict over the tax liabilities; there were concerns over the billeting of
troops and similar burdens’'. The capitoli of Lodi agreed on 25 September
1449, for example, requested that the city’s imperial privileges should be hon-
oured, the city’s jurisdiction over subject communities respected and Visconti
grants of autonomy cancelled”?. In Como’s agreement, of 11 March 1450,
besides the demand that the city’s «provisiones ordines et statuta» should be
observed, it was stipulated that all grants, sales, concessions and privileges
made by the Visconti should be annulled®. The city of Monza had long
enjoyed independence from Milan, a status which the citizens naturally
insisted should be maintained: the duke was to respect all their privileges,
statutes and provisions, as well as the «mixto et mero imperio et iurisdictione
separatim dalla citta di Milano» as the Visconti had done*.

At the point when they drafted these capitoli, individual communities,
which included even small rural villages, were in no position to resist Sforza
armies. Nevertheless, Francesco mostly accepted their terms. Of the requests
mentioned above, he refused only one specific point: Como’s demand for the
abolition of all Visconti decrees was met with the response that the duke
would appoint a committee of lawyers to identify any which were «honesta et
iusta» as worth saving. The rest of the clauses were accepted in full, along
with most of the other requests submitted by local inhabitants. Communities

¥ G. Chittolini, I capitoli di dedizione delle comunita lombarde a Francesco Sforza: motivi di
contrasto fra citta e contado, in Felix olim Lombardia. Studi di storia padana dedicati dagli
allievi a Giuseppe Martini, Milano 1978, p. 673-698; (republished in G. Chittolini, Citta, comu-
nita e feudi negli stati dell'Ttalia centro-settentrionale (secoli XIV-XVI), Milano 1996). The arti-
cle includes a list of the dates of individual capitoli and where they can be found.

% Of particular importance is the work of M. Della Misericordia, ‘Per non privarci de nostre
raxone, li siamo stati desobidienti.” Patto, giustizia e resistenza nella cultura politica delle
comunita alpine nello stato di Milano (XV secolo), in C. Nubola and A. Wiirgler eds., Forme
della comunicazione politica in Europa nei secoli XV-XVIII. Suppliche, gravamina, lettere,
Bologna 2004, p. 147-215.

3! Chittolini, I capitoli cit., p. 678-681.

32 The capitoli of Lodi are in C. Vignati ed., Codice diplomatico laudense, 2 (Lodi Nuovo), pt. 1,
Milano 1883, p. 518-520; here p. 519.

* The agreement is published in Rovelli, Storia di Como cit., ITI, pt. 1, p. 580-587; here p. 582
and 585.

** For these capitoli see A.F. Frisi, Memorie storiche di Monza e sua corte, Milano 1794, II, p.
200-201; here p. 200. These terms were agreed with the duke on 19 March 1450, even after the
submission of Milan itself.
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of all sizes stood to benefit, the promise to reduce the levies on salt, wine and
grain in Parma and Lodi being matched by the easing of duties on beans and
iron in the rural villages of Valle Vigezzo*. In spite of his dire finances
Francesco was willing to sign away even future revenues in exchange for
these contracts. That was because, despite his military ascendancy, Francesco
would lack the basic authority to govern unless he agreed individual
covenants with local communities.

But there is another side to these agreements: they are evidence that in
the area of the second duchy the status of the Sforza was very different from
what it was in Milan, Pavia and Cremona*. Milan and Pavia had also agreed
capitoli with Francesco when he first took control of these cities before his
election as duke and count respectively”’. The terms were similar to those of
other communities. In their capitoli of 26 February 1450 the citizens of Milan
requested that, despite a contrary decree, they should be allowed to seek
benefices and privileges from the pope and emperor without the govern-
ment’s permission®*. Another demand was that all their statutes should be
observed (until such time as they were reformed)*. The people of Pavia insist-
ed, in the capitoli agreed on 18 September 1447, that Sforza should honour
all imperial privileges, their aim being to ensure that their territorial rights
were restored®. Resentment of the previous regime was revealed in Pavia’s
demand that local statutes should be observed while all Visconti decrees were
to be cancelled*. But in those cities the Sforza title was hereditary: the record
of Francesco’s election as duke of Milan was peppered with references to his
descendants®. With his death, therefore, the Milanese capitoli would become
redundant and in fact were not included in the collection of key documents
described above. Their omission implied that, now that Francesco had been
elected ruler, his descendants would no longer depend upon any such con-
tract. Indeed, when Galeazzo Maria entered the city on 20 March 1466 after

% Francesco’s response to Parma’s demand for tax reduction was «Concedit ut petitur dum modo
refformatio predicta facta tempore libertatis non diminuat solutionem consuetam fieri tempore
domini ducis [Filippo Maria Visconti]». The capitoli are published in A. Pezzana, Storia della
citta di Parma, Parma 1842, I1, p. 49-59; here p. 50. Lodi’s demands for reductions in duties on
salt and grain were conceded (Codice diplomatico cit., p. 519). He promised the inhabitants of
Valle Vigezzo that his taxes would not exceed those of Filippo Maria: see C. Cavalli, Cenni sta-
tistico-storici della Valle Vigezzo, 111, Torino 1845, p. 185.

% Cremona would remain under Bianca Maria’s rule on Francesco’s death and then go automat-
ically to Galeazzo Maria.

37 See notes 1, 4 above.

*® Formentini, Il ducato cit., p. 180. The request contravened the decree of 1386: see Antiqua
ducum Mediolani decreta, Milan 1654, p. 115.

¥ «Item che gli statuti dessa communita cusi civili como criminali et de mercadanti et cadauni
altri statuti siano servati fin a tempo che saranno riformati»: Sickel, Beitrdge cit., p. 255.

“* The capitoli are published in Robolini, Notizie cit., VI, pt. 1, p. 292-312; here p. 292-293.

*I Robolini, Notizie cit., VI, pt. 1, p. 308.

*2 The Milanese capitoli di dedizione included a clause on the succession too: the duchy was to
go Bianca Maria and her descendants «cosi maschi come femine»; see Formentini, Il ducato cit.,
p. 182.
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Francesco’s death he was immediately acclaimed duke by the General
Council. His election in Pavia, too, provided Francesco with a hereditary
title®. In fact Galeazzo Maria was made count of Pavia at Francesco’s own
coronation ceremony; he in turn bestowed that honour on his newborn son
three years later. When, on Giangaleazzo Maria’s accession, two envoys were
sent to ask for a confirmation of the terms agreed with Francesco, they were
turned down*. That was despite an attempt to persuade the regency govern-
ment of the exceptional merits of their capitoli, which, the Pavians argued,
benefited the public at large as well as individual citizens*. There would be no
new capitoli in Pavia until the arrival of Louis XII and the start of a new
regime*.

Where Francesco enjoyed only a contractual relationship with the inhab-
itants, by contrast, there was no automatic right of succession: individual
capitoli had been agreed with him personally, making no mention of inheri-
tance”. The many common features shared by the terms of agreement drawn
up everywhere in Francesco Sforza’s early years disguised this underlying dif-
ference, which became obvious only with his demise. After his death and, in
turn, after that of Galeazzo Maria, those who lived outside the hereditary pos-
sessions were free to demand fresh capitoli. Writing in September 1468,
Galeazzo Maria described how, having come into the duchy of Milan itself by
right of inheritance, he had been asked by the inhabitants of Sonvico whether
he wished to confirm the capitoli granted by his father in 1450*. The princi-
ple applied even in such key cities as Como, Parma and Monza, which had
formed part of Visconti dominions since the early fourteenth century. On 24
March 1466, four days after Galeazzo Maria’s arrival in Milan following
Francesco’s death, the people of Como sent envoys to Bianca Maria and the
new duke to present, along with expressions of loyalty and the promise of a
renewed oath of loyalty, their list of capitoli®. The capitoli of Monza, similar-
ly, were reconfirmed, along with their earlier privileges, by Giangaleazzo
Maria (although he refused to renew the dispensations granted by Francesco

* See note 4 above.

* Robolini, Notizie cit., VI, pt. 1, p. 99.

* Just four days after Galeazzo Maria’s assassination the Pavians replied to the government’s
objections to their capitoli: «Pero prima tendeno ad conservatione del stato al quale tuto questo
populo é affectionato quanto may fosse subdito versso il suo signore et pero dicti capituli tende-
no ad bonifficacione in generale de tuti ly soy subditi et in singulare de molte persone che per
quelli se confideno haver molte comoditate» (ASMi, Sforzesco 856, 29 December 1476)

% C. Magenta, I Visconti e gli Sforza nel Castello di Pavia, Milano 1883, 1, p. 556.

7 Oaths of loyalty, demanded on a new accession, as well as at other times, did promise obedi-
ence to the duke’s successors, but only on the terms established by capitoli; indeed capitoli with
their many advantageous conditions, were usually agreed after the oath of loyalty had been
sworn: see Della Misericordia, ‘Per non privarci’ cit., p. 184-185.

* «Post dominationis sue discessum nobis semper dolendum, in inclytum Mediolanensem duca-
tum paterno et hereditario iure assumpti, illustrissima domina mater nostra colendissima
nosque ab hominibus ipsis requisiti fuimus ut ipsa capitula et concessiones nos itidem confir-
mare et approbare velemus»: Ticino ducale cit., I1, pt. 1, doc. 742 (12 September 1468), p. 620.
¥ Rovelli, Storia di Como cit., ITI, pt. 1, p. 325.
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regarding customs duties)®. With a new accession, Parma too presented fur-
ther conditions. On 1 February 1477, within six weeks of Galeazzo Maria’s
assassination, the citizens presented the regency government with a series of
twelve demands: the extortionate requisitions of the previous period, for
example, should be repaid and the tax burden reduced; except for the
podesta, no official should remain in office for more than a year; judicial
cases should be heard locally. These and the other points received a largely
favourable response®’. After Galeazzo Maria had freed himself from joint rule
with Bianca Maria, he agreed to confirm the new set of capitoli presented to
him by citizens of Soncino on 7 September 1468, guaranteeing the town’s
ancient privileges, statutes and jurisdiction; their capitoli were renewed
again on 22 March 1477 following the accession of Giangaleazzo Maria®.
Similarly, on 2 March 1477 the regency government agreed to confirm all the
privileges and statutes of Bormio in Valtellina, reducing its debt to the treas-
ury, and endorsing the exemptions on duties granted by earlier dukes®.
Significantly, in Piacenza, news of the death of Francesco was greeted with
the refusal of the contadini to pay their taxes. «They are poor — it was
explained —, and believe that, following of the death of the signore, they will
not have to pay ever again»*. However securely enmeshed in the ducal
dominions they were, the inhabitants of these places appeared to believe that
the acknowledgement of a new ruler was voluntary.

Most later capitoli were much the same as those agreed with Francesco
Sforza, but there could be additional clauses. On the accession of Giangaleazzo
Maria, there were new demands from Como. The request that duties on wine
which were being transmitted to the ducal treasury should go instead to com-
munal coffers became the focus of lengthy negotiations, the duke eventually
giving way. In addition, in order to save money, the people of Como wanted
the offices of podesta and commissario to be combined, a demand that was
finally granted in 1484%. In 1477, too, as well as a confirmation of their earlier
capitoli, the people of Mattarella wanted their fortifications to be strengthened
and the duty on their iron trade within the Sforza dominions to be abolished?.
The citizens of Bormio, too, had new demands®. Capitoli di dedizione were not
simply one-off acts of submission: in their dealings with central government
local communities regularly referred to the particular terms that had previ-

* Frisi, Memorie cit., II, p. 207-209.

’! Pezzana, Storia cit., IV, p. 7-8.

%2 F. Galantino, Storia di Soncino con documenti, Milan 1869-1870, III, p. 274; the capitoli of
1468 are published as doc. 85, p. 274-276.

* G. Colo, Cronologia compendiata dei privilegi, decreti dominicali, ordini e rescritti del
Contado di Bormio dal 1365 al 1777, in «Periodico della societa storica per la provincia e antica
diocesi di Como», 9 (1892), p. 129-164, p. 137.

3% «Li homini sono poveri et credono di non pagare may pitl per la morte del signore» (26 March
1466, ASMi, Sforzesco 861).

% Rovelli, Storia di Como cit., I11, pt. 1, p. 340-341.

* Cavalli, Cenni cit., III, p. 193 and 196.

%7 See Della Misericordia, ‘Per non privarci’ cit., p. 186.
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ously been agreed. In 1453 the inhabitants of Morbegno in the Valtellina wrote
to Francesco that they would not put up with infringement of their agreement,
protesting in 1477 that, «contrary to the capitoli promised to this community
by your predecessors», the boun-daries of their jurisdiction had been
changed®. At some point after Francesco’s death the town of Borgo San
Donnino wrote to complain that the citizens were being too heavily taxed. «On
the basis of the capitoli», they wrote, «they owed 500 lire imperiali for their
grain and wine taxes» but «contrary to the terms of these capitoli» that sum
had been increased to 1200 lire®. The people of Corte di Mattarella in the Val
d’Ossola opposed Galeazzo Maria’s increase in taxes on the grounds that they
had capitoli which he himself had conceded and confirmed®. Such was the
cost loss of the second duchy’s loss.

The less favourable status of the Sforza in the area covered by the second
duchy, as compared to the hereditary dominions, continued to rankle. By
1494 the international scene had changed sufficiently for Ludovico il Moro to
attempt to rectify the anomaly. Frederick IIT’s death in 1493 had removed a
major obstacle. The new emperor Maximilian, desperate for funds with
which to pursue his Italian ambitions, was willing to grant an investiture to
Ludovico himself, marrying the late Galeazzo Maria’s daughter Bianca Maria
in exchange for a dowry of 400,000 ducats. The resulting diploma was issued
on 5 September 1494 even before the death of the then duke, Giangleazzo
Maria. The diploma more than rectified earlier deficiencies: Ludovico was
invested with «the duchies of Milan and of Lombardy and of the other cities,
and with the counties of Pavia and Angera and all their territories as well as
of all the other cities, lands and places which are more fully and specifically
listed and included in the diplomas and privileges granted by Wenceslas to
Giangaleazzo»®'. The document reflected Ludovico’s best hopes, containing
as it did a flattering account of his own merits and the transfer of broad pow-
ers, as well as the specific title of duke in the lands covered by Wenceslas’s
second investiture”. But, on Maximilian’s orders, the new diploma was to
remain for the moment secret, so that, when Giangaleazzo Maria did die
shortly afterwards (21 October 1494), Ludovico’s status was more precarious
than that of any of the other Sforza. He could not legitimately succeed in the
hereditary territories because Giangaleazzo had a three-year-old son
(Francesco, “il Duchetto”); neither could he acquire any titles by means of
popular election for fear of offending Maximilian. He therefore resorted to

¥ Ibidem, p. 196 and 193.

% ASMi, Comuni 12, Borgo San Donnino, no date.

% 4 April 1469: see Della Misericordia, ‘Per non privarci’ cit., p. 210; the author gives many more
such examples from the Alpine area.

! The diploma is published in J.C. Liinig, Codex Italiae diplomaticus, Frankfurt and Leipzig
1725-1735, 1, cols. 483-494; here cols. 487-488. See Black, Absolutism cit., p. 92-93.

% Liinig, Codex cit., I, col. 495. Ludovico later mentioned the form of the investiture he wanted:
«havendo dato questa estate la copia et instrumento al tesaurero de Burgogna la poterai...fare
cercare per sequire quella», Calvi, Bianca Maria Sforza cit., p. 78.
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having himself proclaimed ruler in his council: he had acceded to the princi-
pality with the consent of all the councillors and leading citizens, so he
declared®. He then wrote to all his dominions simply ordering everyone to
accept him and celebrate®. The following spring Ludovico’s reliance on the
publication of the imperial diploma as a solution to the problem of the sec-
ond duchy appeared to founder. In the wake of the League of Venice,
Maximilian’s priority was to curry favour in Germany so as to win support for
his Italian campaign. In order not to offend the princes, the investiture as
published on 5 April 1495 was much less favourable than the earlier version.
Ludovico was given only the duchy of Milan and the counties of Pavia and
Angera «along with their other cities and lands», an ambiguous phrase that
in no way compensated for the absence of any express reference to the sec-
ond duchy. Happily for Ludovico, the final confirmation of his diploma, as
issued by Maximilian on 25 November 1495, comprised the original text®.
The second duchy had apparently been restored. But it was not that sim-
ple. Later on, when Emperor Charles V granted Francesco Sforza IT his ducal
diploma on 30 October 1524, that instrument lacked any reference to the sec-
ond duchy, investing Francesco only ‘de dicto ducatu Mediolani ac
Comitatibus Papiae et Angleriae eorumque pertinentiis.”® The emperor had
taken as his model, not Ludovico’s original diploma (which had referred
specifically to the second duchy), but the document issued in April 1495 that
had included only the duchy of Milan, along with Pavia and Angera. Cities
which lay beyond the boundaries of those possessions were again excluded
from the imperial title so that they felt free to request further capitoli: the
people of Como, for example, presented Francesco II with new capitoli in
May 1531 following the duke’s restoration in 1529 in the aftermath of his
breach with Charles V9. The issue of the second duchy was not finally
resolved until after the death of Francesco II in 1535 and the end of the Sforza
dynasty. In the investiture of 5 July 1536, whereby, having at last devolved
back to the empire, the Sforza titles were given by Emperor Charles V to his
son Philip, the problem of the second duchy was circumvented. Philip was
invested with the «ducatus, status et dominium Mediolani»®; this comprised,
as the diploma explained, the duchy of Milan, the counties of Pavia and

% ASMi, Registri ducali 183, p. 147: «nos omnium procerum et primorum populorum consensu
ad eiusmodi principatum assumpti fuerimus». See Vianello, Gli Sforza cit., p. 257-262.

% The obedient replies of the various subject cities are contained in ASMi, Sforzesco 1469.

% This version,which included the rights of succession of Ludovico’s descendants, can be found
in Dumont, Corps universel cit., III, pt. 2, p. 333-336.

% The diploma can be found in Dumont, Corps universel cit., IV, pt. 1, p. 398-399.

¢ Rovelli, Storia di Como cit., ITI, pt. 1, p. 468.

% As Nicolai Rubinstein pointed out, status in this period could mean dominion in the sense of
territorial possessions: see Notes on the word stato in Florence before Machiavelli, in J.G. Rowe
and W.H. Stockdale, eds., Florilegium Historiale. Essays presented to Wallace K. Ferguson,
Toronto 1971, p. 313-26, here p. 320-321; the article is republished in N. Rubinstein, Studies in
Italian History in the Middle Ages and the Renaissance, 1, Political Thought and the Language
of Politics, G. Chiappelli ed., Rome 2004, p. 151-163, here p. 162.
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Angera, and all the rights and territories which by law or custom or in any
other way, at that time or in the past, belonged to those places or to those
dukes and counts in accordance with ancient investitures. Reference to the
status or dominion of Milan and to all the places included in «ancient investi-
tures» represented an attempt to create a homogeneous authority in contrast
to the contracts and conditions with which the Sforza had had to contend®.

% Thereafter the Sforza’s three remaining hereditary titles (covering Milan, Pavia and Angera)
survived intact but there was no further attempt to revive the second duchy.
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Notes on the date and genesis of
Machiavelli’s De principatibus

by Robert Black

Machiavelli’s letter to Francesco Vettori describes the contents of The
Prince on 10 December 1513:

io ho [...] composto uno opusculo De principatibus, dove io mi profondo quanto io
posso nelle cogitazioni di questo subbietto, disputando che cosa ¢ principato, di quale
spezie sono, come €’ si acquistono, come e’ si mantengono, perché e’ si perdono’.

There is good reason for thinking that Machiavelli had completed only
the first eleven chapters of the text when he thus described the treatise to
Vettori. The summary in the letter corresponds to the contents of chapters 1
to 11: what kinds (hereditary [2], mixed [3], previously principalities [4], for-
merly republics [5], civic [9], ecclesiastical [11]); how acquired (through the
prince’s own “virtue” and arms [6], through others’ arms and by fortune [7],
by crime [8]), how preserved [10], how lost [3, 4, 5, 6, 7, 8, 9, 10]). Chapter
11 opens with what seems to be the start of a conclusion: «Restaci solamente
al presente a ragionare de’ principati ecclesiastici’» and ends with what has
the appearance of a primitive conclusion: «Ha trovato adunque la santita di
papa Leone questo pontificato potentissimo: il quale si spera, se quegli [sc.
Alexander VI and Julius IT] lo feciono grande con le arme, questo con la
bonta»’.

Machiavelli says in the letter to Vettori that he has not yet finished the
treatise, which still needs further filling out and refining: «tuttavolta io I'in-
grasso e ripulisco»*. Machiavelli was possibly still hard at work a fortnight
later, when Vettori replied on 24 December to the effect that he had not yet
seen the text:

' N. Machiavelli, Lettere, ed. by F. Gaeta, Torino 1984, p. 426.

2 N. Machiavelli, Il principe, ed. by G. Inglese, Torino 1995, p. 73 (ch. 3.1). All references to the
text of The Prince will be given according to this edition, based on Inglese’s 1994 critical edition,
which I prefer to the critical edition by M. Martelli, Roma 2006, which, in my view, tends to
overindulge in conjectural emendation.

* Il Principe, p. 77 (ch. 3.18). See De principatibus, ed. by G. Inglese, Roma 1994, p. 2-3.

* Lettere, p. 427.
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Voi mi scrivete (...) che avete composta certa opera di stati. Se voi me la manderete,
T’aro cara; e ancora che non sia drento, iudico che sia conveniente iudichi la cosa vos-
tra; non di meno, in quello mancara la sufficienza e il iudicio, suplirra I'amore e la
fede’.

Machiavelli had sent The Prince to Vettori by 18 January 1514, when the
latter replied, saying that he had seen only chapters and not the entire work:
«Ho visto €’ capitoli dell’opera vostra, e mi piacciono oltre a modo; ma se non
ho il tutto, non voglio fare judicio resoluto®». Machiavelli’s work on the trea-
tise after 10 December evidently involved more filling out (ingrassare) than
polishing (ripulire): the ultimate text is hardly a finished piece, resembling
his letters rather than polished works such as The Art of War and the
Florentine Histories. The final version of The Prince contains numerous
latinisms, typical of chancery style’ and found abundantly in his letters, but
absent in his more refined works; the chapter titles have remained in Latin,
in contrast to the Italian titles of the polished texts; there are numerous idio-
syncracies, particularly of syntax, indicating that the text remained a rough
draft, hardly subjected to scrupulous revision; where first versions of
Machiavelli’s works survive (for example, in the case of the Florentine
Histories), it is clear that Machiavelli submitted his early efforts to a fastidi-
ous process of stylistic refinement, unlike the text of The Prince’. With regard
to filling out (ingrassare), on the other hand, many topics of the second part
(beginning with chapter 12) emerge as elaborations and developments of
themes raised in part one: fraud [18], love or fear of subjects [17], magna-
nimity [19], liberality [16], mercenaries and indigenous armies [12-14] — con-
veniently listed in chapter 7 when he sums up Cesare Borgia’s suitability as a
model new prince:

Chi adunque iudica necessario nel suo principato nuovo assicurarsi delli inimici,
guadagnarsi delli amici; vincere o per forza o per fraude; farsi amare e temere da’ po-
puli, seguire e reverire da’ soldati; spegnere quelli che ti possono o debbono offendere;
innovare con nuovi modi gli ordini antiqui; essere severo e grato, magnanimo e li-
berale; spegnere la milizia infedele, creare della nuova; mantenere 'amicizie de’ re e de’
principi in modo ch’e’ ti abbino a benificare con grazia o offendere con respetto’.

Chapter 12 opens with another introductory summary, indicating that
Machiavelli was beginning a new section of the work:

Avendo discorso particularmente tutte le qualita di quelli principati de’ quali nel principio
proposi di ragionare, e considerato in qualche parte le cagioni del bene e del male essere
loro, e mostro e’ modi con e quali molti hanno cerco di acquistargli e tenergli (...)".

> Ibidem, p. 433.

¢ Ibidem, p. 441.

7 B. Richardson, The Prince and its early Italian readers, in Niccolo Machiavelli’s The Prince.
New Interdisciplinary Essays, ed. by M. Coyle, Manchester 1995, p. 18-39 (p. 20).

¥ F. Chabod, Scritti su Machiavelli, Torino 1964, p. 142-43.

° Il Principe, p. 52 (ch. 7.43). See Inglese 1994, p. 3.

1 Ibidem, p. 77-78 (ch. 12.1). See Inglese 1994, p. 3.
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Indeed, the phrase «in qualche parte» recalls his intention to fill out the
text, as articulated in the letter to Vettori, suggesting that Machiavelli had
found his treatment in the previous chapters incomplete and that he now
aimed to put those deficiencies right.

The latest explicit and direct reference to an historical event in the text is
to the burning of Mestre'', which occurred just before the battle of Vicenza on
7 October 1513. It is clear that Machiavelli’s efforts to fill out the text did not
extend beyond the spring of 1514. In the last chapter, addressing the Medici
family explicitly, Machiavelli declares that it is necessary to assemble an army
of their own men, thus looking forward to the revival of the Florentine mili-
tia, suppressed after the fall of the Soderini republic:

Volendo adunque la illustre Casa vostra seguitare quelli eccelenti uomini che redimer-
no le provincie loro, € necessario innanzi a tutte le altre cose, come vero fondamento
d’ogni impresa, provedersi d’arme proprie'.

Leo X was envisaging the reestablishment of this militia in January and
February 1514, and it was formally reconstituted by the Florentine Balia the
following 19 May. It would have made no sense for Machiavelli to have called
for the revival of a military institution that had already been reinstated, and so
the final chapter must have been completed by May 1514°. It is arguable,

" Ibidem, p. 172 (ch. 26.19).

12 Ibidem, p. 173 (ch. 26.20).

" De principatibus, p. 5; Il Principe, p. IX. This reading was first proposed in 1981 by G. Sasso,
11 Principe ebbe due redazioni?, reprinted in his Machiavelli e gli antichi, Milano 1988, vol. I,
p- 197-276 (p. 206-208); see also G. Inglese, Il principe (De principatibus) di Niccolo
Machiavelli, in Letteratura italiana. Le opere, ed. by A. Asor Rosa, I, Torino 1992, p. 889-941
(p. 891-892), revised in his Per Machiavelli. L’arte dello stato, la cognizione delle storie, Roma
2006, ch. 2, p. 49, 229-230, where he replies to objections raised by Mario Martelli in his Saggio
sul Principe, Roma 1999, p. 287-288. The objection by F. Bausi to this reading is that Machiavelli
was not alluding to the Florentine militia here, since such a force could not have been sufficient
to expel the barbarians from Italy; rather, according to Bausi, this call to arms referred to a
national Italian army, to be led by the Medici, as is suggested in the subsequent phrase (26.21,
p- 173) «per potersi con la virtu italica defendere da li esterni» (F. Bausi, Machiavelli, Roma
2005, p. 198). However, Machiavelli suggests that this call to arms was the preliminary first step
(«inanzi a tutte le altre cose»), not that it represented final force that would take on the foreign
occupiers of Italy. What he appears to suggest is that any attempt to remove the foreigners will
fail unless the Medici start by getting together their own militia. Machiavelli makes no comment
here about the ultimate force, except that it should, he hopes, be Italian; he does not suggest
when an Italian army will be raised, only that the Medici need to start with their own militia. Nor
does Bausi take into account the visionary dimension of the call to Italian arms: as with the over-
all thrust of the chapter, Machiavelli is dreaming of an Italian military renaissance, in which,
nevertheless, the call for an indigenous Florentine rearmament has the appearance of a more
down-to-earth and practical preparation for this ultimate almost other-worldly aspiration: «per-
ché non si puo avere né piu fidi, né piu veri, né migliori soldati» (26.29, p. 173). The adherence
by H. Baron, The Principe and the puzzle of the date of chapter 26, in «Journal of Medieval and
Renaissance Studies», 21 (1991), p. 83-102, to the widely held view that the last chapter of The
Prince was a significantly later addition (see The Prince, ed. by W. Connell, Boston 2005, p. 19)
is refuted by J. Najemy, Between Friends. Discourses of Power and Desire in the Machiavelli-
Vettori Letters of 1513-1515, Princeton 1993, p. 184-185. H. Jaeckel, in his whimsical What is
Machiavelli exhorting in his Exhortatio? The extraordinaries, in Niccolo Machiavelli, politico
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indeed, that Machiavelli had finished his substantial rewriting of the text by 16
April 1514, when he offered a new and entirely negative view of Ferdinand of
Aragon in a letter to Vettori": «The same actions and methods that
Machiavelli had once [in the letter of 29 April 1513 and in The Prince] inter-
preted as the foundation of Ferdinand’s great reputation, prestige, and author-
ity, as the source of the amazement and wonderment that he inspired in all
who beheld him, have now become traps («tranelli»): sordid tricks entirely
lacking in mystery or cleverness and inciting only disgust and hostility»*.

Doubts have been raised whether Machiavelli ever presented The Prince
to Giuliano de’ Medici. The fact that Vettori, himself intimately involved with
the Medici in Rome as Florence’s resident ambassador, ceased to mention the
work in his correspondence with Machiavelli after January 1514 (see above),
has suggested that the dedication to Giuliano — whether owing to Vettori’s
lack of enthusiasm, or Giuliano’s anticipated indifference — never took place.
Such a view has been reinforced by the fact that no copy of The Prince carries
a dedication to Giuliano: the vast majority of manuscripts open with the ded-
ication to Giuliano’s nephew, Lorenzo de’ Medici; there is also a little manu-
script authority for a version of the text without the dedication or with the
dedication but without the address to Lorenzo."* The question of an actual
dedication and presentation to Giuliano has recently arisen again as the
result of a suggestion that Machiavelli in fact composed a dedication to
Giuliano, not cast in the usual form of a prefatory prose letter but as a
metaphorical poem!'”:

To vi mando, Giuliano, alquanti tordi,
non perché questo don sia buono o bello,
ma perché un po’ del pover Machiavello
Vostra Magnificenzia si ricordi.

E se d’intorno avete alcun che mordi,
1i possiate nei denti dar con ello,
accio che, mentre mangia questo uccello,
di laniare altrui ei si discordi.

Ma voi direte — Forse ei non faranno
Teffetto che tu di’, ch’ei non son buoni

storico letterato, ed. by J.-J. Marchand, Roma 1996, p. 59-84, advocates an even later chrono-
logy, minimizing the fact that the presumed call in this chapter for a French-Florentine-Papal
alliance against the Swiss and Spanish was more germane to the diplomatic situation in 1513 and
1514, while the papal position was still undecided, than from the very end of 1514, when
Machiavelli became aware that Leo X was opting for a Spanish-Imperial alliance against the
French: see below.

' Lettere, p. 452-454.

' Najemy, Between friends, p. 279-280. See M. Marietti, Machiavel. Le penseur de la nécessité,
Paris 2009, p. 193.

'® The Charlecote manuscript (Charlecote Park Warwickshire L.2) has no dedication (De princi-
patibus, p. 56); Perugia Biblioteca Comunale Augusta G. 14, Rimini Biblioteca Comunale ‘A.
Gambalunga’ SC MS. 435 and Vatican City Biblioteca Apostolica Vaticana Urbinate lat. 975 have
the dedication without the address to Lorenzo de’ Medici (De principatibus, p. 41, 51, 54).

1" H. Jaeckel, I “tordi” e il “principe nuovo”. Note sulle dediche del “Principe” di Machiavelli a
Giuliano e a Lorenzo de’ Medici, in «Archivio storico italiano», 156 (1998), p. 73-92. Jaeckel’s
hypothesis is rejected by Inglese, Per Machiavelli, p. 230 as «inconsistente».

32



Machiavelli’s De principatibus

€ non son grassi: el non ne mangeranno.
To vi risponderei a tai sermoni,
ch’io son maghero anch’io, come lor sanno,
e spiccon pur di me di buon bocconi.
Lasci 'opinioni
Vostra Magnificenzia, e palpi e tocchi,
e giudichi a le mani e non agli occhi'®.

This poem has sometimes been interpreted literally as a gift of thrushes,
sent to Giuliano on Machiavelli’s release from prison': Machiavelli would
have been taking the occasion to remind his once intimate friend of the mis-
erable state to which he had been reduced, particularly by the enemies who
had taken away his job and caused him to suffer imprisonment and torture.
However, there are several problems with a literal reading: it is hard to see
why Machiavelli would have sent Giuliano — obviously more than well pro-
vided with game birds — a clutch of his own self-confessed miserable speci-
mens. Moreover, it has gone unnoticed that the early spring was well beyond
the season for trapping thrushes: in his letter to Vettori of 10 December 1513,
Machiavelli said that bird catching had already petered out®. Particularly
telling is an allusion to The Prince itself: «E li uomini in universali iudicano
piu alli occhi che alle mani; perché tocca a vedere a ognuno, a sentire a pochi:
ognuno vede quello che tu pari, pochi sentono quello che tu se’»*. In both
cases Machiavelli was elaborating an apologue by Poggio Bracciolini, who
tells of a peasant crying while throttling a thrush; one onlooking bird who
shows sympathy for the peasant’s emotions is reproved by another for judg-
ing by appearances rather by actions®. The common subject matter of thrush-
es linking the three texts offers suggestive confirmation that, in fact,
Machiavelli’s poem constituted a metaphorical dedication to Giuliano.
Nevertheless, it remains unclear when the text and dedicatory poem would
have been presented to Giuliano®.

The date of The Prince’s rededication and presentation to Lorenzo di
Piero di Lorenzo de’ Medici is just as problematic. A number of manuscripts
refer to Louis XII (died during the night of 31 December 1514-1 January 1515)
as «el re di Francia presente» (16.9). These words might seem to suggest that
the version of the text upon which these manuscripts were based was avail-
able and in circulation before the beginning of 1515*. It is clear, however, that
such a primitive version was not the text of The Prince in its final form. For
there are another group of manuscripts that correct this reference to Louis
XII, omitting the word «presente». A few lines later, all manuscripts of the

'8 Tutte le opere, a cura di M. Martelli, Firenze 1971, p. 1004.

1 E.g. R. Ridolfi, Vita di Niccolo Machiavelli, 7th ed., Firenze 1978, p. 507 n. 25.

2 Lettere, p. 424.

2! [1 Principe, p. 119 (17.17).

2 R. Fubini, Postilla ai “Tordi”, in «Archivio storico italiano», 156 (1998), p. 93-96 (p. 95-96).
3 Jaeckel, I ‘tordi’, p. 82-83.

# [l Principe, p. 106 n.
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text contain a reference to Ferdinand of Aragon (d. 23 January 1516) as «el re
di Spagna presente» (16.10). The deletion of ‘presente’ from Louis but not
Ferdinand implies that the text of The Prince was updated sometime in 1515,
or more exactly, between the deaths of Louis XII and Ferdinand?®.

There is further indication of when Machiavelli retouched the text of his
completed work. Ch. 14 contains the following passage:

la prima cagione che ti fa perdere quello ¢ negligere questa arte [delle arme], e la
cagione che te lo fa acquistare ¢ lo essere professore di questa arte. Francesco Sforza,
per essere armato, di privato diventd duca di Milano; €’ figliuoli, per fuggire e’ disagi
dell’arme, di duchi diventorno privati. Perché, in tra le altre cagioni che ti arreca di

male, lo essere disarmato ti fa contennendo?®.

Among Francesco Sforza’s descendants who were dukes of Milan, only
his son Ludovico il Moro and the latter’s own son, Massimiliano, lost power
after military defeats. Massimiliano suffered defeat by the French on 13-14
September 1515 at the battle of Marignano, and so the allusion to
Massimiliano must have been added by Machiavelli thereafter”. Moreover, it
has gone unnoticed that in the Discourses Machiavelli uses the identical word
«figliuoli» in reference to Francesco Sforza’s issue:

Tanto che un principe savio e buono, per mantenersi buono, per non dare cagione né
ardire a’ figliuoli di diventare tristi, mai non fara fortezza, accio che quelli non in sulle
fortezze, ma in sulla benivolenza degli uomini si fondino. E se il conte Francesco
Sforza, diventato duca di Milano, fu riputato savio, e nondimeno fece in Milano una
fortezza, dico che in questo ei non fu savio; e lo effetto ha dimostro come tale fortezza
fu a danno e non a sicurta de’ suoi eredi*.

» De principatibus, p. 18, 91-92. It is improbable, given the diffuse manuscript evidence, that the
elimination of ‘presente’ from the identification of Louis XII was the result of the intervention by
a copyist rather than by Machiavelli himself, especially since he himself apparently updated the
text of 3.43 to the same effect, interpolating the phrase «vivendo lui» to imply that Louis XII was
dead; otherwise, there is no specific indication in the text of chapter 3 that Louis XII was dead
while Machiavelli was writing. Without the phrase «vivendo lui», the text is coherent on the pre-
sumption that Louis XII was still alive: «E quali errori ancora, potevono non lo offendere, se non
avessi fatto il sesto, di torre lo stato a’ viniziani». There is no clear reason, with regard to con-
tent, why Machiavelli should have written the phrase «vivendo lui», except to update the text in
the light of Louis XII's death. For the significance of this phrase, see Connell, The Prince, cit., p.
19, 33, 49 and below.

% [1 Principe, p. 97-98 (ch. 14.2-4).

%" First noted by F. Chabod in his edition of Il principe, Torino 1924, p. 73 and in 1925 (see F.
Chabod, Machiavelli and the Renaissance, Cambridge Mass. 1958, p. 35) but retracted by him
in 1927 (see Chabod, Scritti, p. 156). The interpretation of «figliuoli» as descendants, not sons,
was rejected by Chabod, basing himself on the erroneous opinions of E. Rossi, Per la storia delle
opere del Machiavelli, «La cultura», 6 (1926), p, 194, whose only evidence is a general passage
from Muratori’s Annali d’Italia, written more than two centuries after The Prince and without
any specific relevance or reference to Machiavelli; for more references to «figlioli» meaning
descendants, see S. Battaglia, Grande dizionario della lingua italiana, vol. V, Torino 1968, p.
967, where the passages cited include Dante Purgatorio 12, 71 and Guido da Pisa.

# N. Machiavelli, Discorsi sopra la prima deca di Tito Livio, a cura di F. Bausi, Roma 2001, p.
467 (I1.XX1v.16-17).
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In this latter case «figliuoli» can be interpreted only to mean “descen-
dants” because he goes on to discuss the Sforza losses of Milan referring con-
sistently to the Sforza in the plural («loro» and «Sforzeschi»), so indicating
that he meant Ludovico il Moro and Massimiliano:

Perché, giudicando mediante quella vivere sicuri e potere offendere i cittadini e suddi-
ti loro, non perdonarono a alcuna generazione di violenza, tale che, diventati sopra
modo odiosi, perderono quello stato come prima il nimico gli assalto, né quella fortez-
za gli difese, né fece loro nella guerra utile alcuno; e nella pace aveva fatto loro danno
assai, perché se non avessono avuto quella, e se per poca prudenza avessono agramente
maneggiati i loro cittadini, arebbono scoperto il pericolo piu tosto e sarebbonsene riti-
rati, e arebbono poi potuto pit animosamente resistere allo impeto francioso co’ sud-
diti amici sanza fortezza, che con quelli inimici con la fortezza (...) E per isperienza si &
visto come questa fortezza di Milano né agli Sforzeschi né a’ Franciosi, ne’ tempi avver-
si dell’'uno e dell’altro, non ha fatto a alcuno di loro utile alcuno (...)%.

In the sentence following the one in which he speaks of «figliuoli», more-
over, he goes on to speak of Francesco Sforza’s titular heirs («eredi»), using
the term as a synonym for «figliuoli» (II.xx1v.17) and so proving absolutely
that «figliuoli» meant descendants, not sons. In fact, the whole sentence
about the Sforza in Prince 14 has the appearance of an interpolation. The
paragraph (14.1-7) is otherwise an entirely abstract and theoretical discus-
sion, without examples. Machiavelli moves from discussing two reasons, then
interrupts the flow of the argument with the Sforza examples, only to return
to discussing a further reason, three times using the same word («cagione»).
Massimiliano’s defeat at Marignano, paired with his father’s similar fate,
seems to have been an example of Machiavelli’s theoretical point too good to
omit.

So Machiavelli took up the completed text of The Prince in the four
months between 13-14 September 1515 and 23 January 1516. Presumably at
the same time he made another renowned — and problematic — interpolation.
Ch. 1 divides the treatise’s subject matter into two categories: hereditary and
new principalities. But Ch. 2, entitled De principatibus hereditariis, opens
with a reference to republics, before turning to the actual topic of the chap-
ter:

Io lascero indreto il ragionare delle republiche, perché altra volta ne ragionai a lungo.
Volterommi solo al principato e andro ritessendo gli orditi soprascritti, e disputero
come questi principati si possino governare e mantenere. Dico adunque che, nelli stati
ereditari e assuefatti al sangue del loro principe, sono assai minore difficulta a man-
tenergli che ne’ nuovi®.

The opening sentence of this chapter has generated almost endless spe-
culation, since the only extant and general work in which Machiavelli wrote
at length* on republics was the Discourses, a text in which Machiavelli refers

¥ Discorsi, IL.XX1v.18-21, p. 467-468.
* 1 Principe, p. 7-8 (ch. 2.1-2).
' «A lungo» for Machiavelli could mean a full discussion within a broader context: in the
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several times to The Prince. Chronological problems with regard to The
Prince are lessened if it is assumed that this sentence was interpolated at the
time that Machiavelli is now known to have inserted the above reference to
the Sforza into the text. It is clear that Machiavelli was working on the
Discourses (or a primitive version of the text) no earlier than 1515 and
apparently no later than the same year®; this project was well known in

Discourses (I1.xx.2) he describes his treatment of mercenaries and auxiliaries in The Prince as a
discussion «a lungo». Mercenaries and auxiliaries were a preeminent but not the exclusive sub-
ject of The Prince, and the same could be said for republics in the Discourses or indeed in that
work’s first eighteen chapters (often regarded as a relict of an earlier treatment of republics: see
F. Gilbert, The composition and structure of Machiavelli’s Discorsi, in his History. Choice and
Commitment, Cambridge Mass. 1977, p. 115 ff; Baron, The Principe, p. 405 ff). Alternatively, «a
lungo» could mean a full treatment in a single chapter: see Discourses I1.1.29, where he refers to
his treatment of composite principalities, discussed «a lungo» only in Prince 3; or where he says
in Discourses ILvii.22 that he will complete a discussion «a lungo» in the following chapter.
«Largamente», a synonym for «a lungo», is used by Machiavelli to refer to discussions elsewhere
in parts or chapters: Discourses II1.x1x.12 and IIL.xLIL.8.

32Tt is improbable that Machiavelli could have been preparing a work of such weight and impor-
tance as the Discourses without a single mention or allusion in his extensive correspondence
with Francesco Vettori between March 1513 and January 1515. «The political issues about which
he and Vettori wrote to each other in 1513 and 1514 are almost exclusively those of foreign poli-
cy, diplomacy, and the international scene, not the problems of civil constitutions and social
classes that fill the pages of the Discourses». (Najemy, Between Friends, p. 336). There is good
evidence that Machiavelli wrote the first eighteen chapters of Discourses I — and indeed the
entire work — no earlier than 1515. A famous series of literary discussions took place in the gar-
dens of the Rucellai family in Florence; these occurred in two phases: from 1502 to 1506
Bernardo Rucellai acted as host (Gilbert, History, p. 229). After his death on 7 October 1514 (G.
Pellegrini, L'umanista Bernardo Rucellai e le sue opere storiche, Livorno 1920, p. 22), the gath-
erings met through the hospitality of his grandson, Cosimo Rucellai (Gilbert, History, p. 128-29).
It was the second phase in which Machiavelli participated. Filippo de’ Nerli, a fellow interlocu-
tor there and close friend of Machiavelli’s, described how the Discourses grew out of these dis-
cussions: «che avendo convenuto assai tempo nell’orto de’ Rucellai una certa scuola di giovani
letterati e d’elevato ingegno, mentreché visse Cosimo Rucellai, che mori molto giovane ed era in
grande aspettazione di letterato, infra’ quali praticava continuamente Niccolo Machiavelli (e io
ero di Niccolo, e di tutti loro amicissimo, e molto spesso con loro conversavo) s’esercitavano cos-
toro assai, mediante le lettere, nelle lezioni dell’istorie e sopra di esse, ed a loro istanza compose
il Machiavello quel suo libro de’ discorsi sopra Tito Livio» (F. de’ Nerli, Commentarj det fatti
civili occorsi dentro la citta di Firenze dallanno 1215 al 1537, vol. 11, Trieste 1859, p. 12). So, on
the evidence of Nerli, the Discourses developed from discussions in the Rucellai gardens — dis-
cussions which could in all probability not have begun before 1515, given the recent death of
Bernardo Rucellai and the consequent change in the gardens’ ownership. During the second half
of 1514, moreover, Machiavelli was involved in an intense love affair, which he first wrote about
to Vettori on 3 August 1514, when he explicitly stated that he had foresaken serious study in
favour of amorous pursuits: «Ho lasciato dunque i pensieri delle cose grandi e gravi; non mi
diletta piu leggere le cose antiche, né ragionare delle moderne; tutte si sono converse in ragio-
namenti dolci; di che ringrazio Venere e tutta Cipri» (Lettere, p. 465-466). As Ridolfi confirms,
«Né si trova di fatto che in questo tempo conducesse opera alcuna» (Ridolfi, Vita, p. 249). So the
evidence points to 1515 as the terminus ex quo of the Discourses.

3 If Inglese (Per Machiavelli, p. 244 n. 5) is correct — as I think he must be — that the passage in
IL.x1x.2 (Discorsi, p. 431) needs be emended to «Quando sarebbe potuto persuadere a uno ita-
liano, da tre anni indietro [text: da trenta anni indietro] [...] a Novara», then Machiavelli is
revealed to have reached this point in the text no earlier than 25 March 1516 (when the year
changed according to the Florentine calendar ab incarnatione) or June 1516, the third anniver-
sary of the battle of Novara, no later than June 1517, and probably no later than 25 March 1517;
it is widely agreed that the Discourses developed from a sequential commentary to Livy’s first
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Florence and encouraged by a number of prominent Florentines*. So the
interpolation of this first sentence of The Prince’s second chapter would have
been, at the end of 1515 or early in 1516, a topical and appropriate addition,
explaining why Machiavelli was limiting himself to principates. Indeed, the
text would flow more naturally if, after devoting the previous chapter to prin-
cipates in general, he then went on to discuss hereditary principalities in
detail, opening with a summary of the argument in the previous chapter,
namely that hereditary principalities posed fewer problems:

Acquistonsi [principati nuovi] o con I'arme d’altri o con le proprie, o per fortuna o per
virtu.

I1. DE PRINCIPATIBUS HEREDITARIIS.

Dico adunque che, nelli stati ereditari e assuefatti al sangue del loro principe, sono
assai minore difficultd a mantenergli che ne’ nuovi®.

In fact, Machiavelli later writes in The Prince as though the generic treat-
ment of republics in the Discourses had not yet been written: «ancora che
dell’'uno [quando uno privato cittadino con el favore degli altri sua cittadini
diventa principe della sua patria] si possa pit diffusamente ragionare dove si
trattassi delle republiche»*. Grammatically, this is a potential imperfect con-
struction with the meaning of “eventually”™, suggesting that the main text of
The Prince was written before the Discourses had been begun.

The principal revision to The Prince, presumably in readiness for its
rededication to Lorenzo, was not the last chapter but arguably chapter 3. This
chapter, with its comparison of contemporary France and republican Rome
based on a detailed reading of Livy XXVI and XXXI-XXXIV*, is uncharacter-
istic of The Prince, whose sources were, in the main, not primarily classical
and humanist: the sole ancient source relied on intensively and at length is
Herodian’s History as translated by Poliziano in Chapter 19; otherwise, there
are a couple of direct quotations from Vergil and Livy, and intermittent
recourse to other ancient authors and to a humanist such as Biondo®. The

decade (see e.g. Gilbert History [first published in 1953]; H. Baron, In search of Florentine civic
humanism: essays on the transition from medieval to modern thought, Princeton N.J. 1956;
Inglese, Per Machiavelli), and IL.xix corresponds to VII.38 in Livy (Gilbert, History, p. 120;
Inglese, Per Machiavelli, p. 201). Having reached such an advanced stage in the project by 1516,
it would be hard to believe that he had not begun the preliminary commentary upon which the
Discourses are based sometime in 1515.

** See the remarks by Nerli cited above.

31 principe, p. 7-8 (ch. 1.4; 2.3). See Baron, In search of Florentine civic humanism, p. 409-411.
% [l principe, p. 54 (ch. 8.1).

37 Ibidem, p. 54, [1] n. 2.

%% See Inglese, Per Machiavelli, p. 77.

3% N. Machiavelli, Il principe, ed. by L. A. Burd, Oxford 1891, provided an intensive and lengthy
analysis of Machiavelli’s sources, but he tended to exaggerate Machiavelli’s reliance on the clas-
sics in The Prince and many of his references are vague and unconvincing; for an up-to-date and
more measured analysis, see the commentary in Il principe, cit., as well as Inglese, Per
Machiavelli, p. 77 ff, where, in my view, however, he does not recognize the differing approach
and attitude to the ancients in The Prince and the Discourses.
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most significant role of the ancients and the humanists in The Prince was to
reject their heritage: Machiavelli would challenge the idealism of a Plato in
Chapter 15" and overturned Cicero’s moral philosophy as transmitted via De
officiis and via humanists such as Platina or Pontano in their treatment of the
virtues*. It is striking that in The Prince the only extended example of lessons
taken from paradigmatic Roman procedures and cited in order to correct
deficiencies in present-day practices occurs in Chapter 3, where Machiavelli
contrasts the expansionist policies of Louis XII unfavourably with those prac-
tised by the republican Romans. This treatment is so much more character-
istic of the Discourses, that it is possibly arguable that this chapter was
rewritten later, when the Discourses were well under way*; other arguments

* «La immaginata bonta de’ non mai veduti in terra cittadini, i quali da Platone et piu altri
nobilissimi ingegni considerati et fincti di virtu et sapientia perfecti, pit tosto sono per specie et
figura dipincti che mai in carne veduti» had been referred to by Matteo Palmieri in the preface
to Della vita civile, a work that Machiavelli used in the Discourses: cited by Il principe, p. 102.
*1 Q. Skinner, Machiavelli. A Very Short Introduction, Oxford 2000, p. 41 ff. In The Prince
Machiavelli gives the impression of an erstwhile student of the classics and of humanism who is
seeking to move beyond their heritage. The dedication of The Prince to Lorenzo de’ Medici con-
tains the phrase «non ho trovato, in tra la mia supellettile, cosa quale io abbia piu cara o tanto
esistimi quanto la cognizione delle azioni delli uomini grandi, imparata da me con una lunga
esperienza delle cose moderne e una continua lezione delle antiche» ([Dedica] 3; Il principe, p.
4). This implies that The Prince is rooted in humanist study, but, on face value, there is no rea-
son to doubt that this dedicatory letter was written for the presentation to Lorenzo in late 1515
or early 1516 and so reflected the humanist direction that Machiavelli had taken as a result of his
contacts with the Rucellai gardens circle, rather than his approach when actually composing The
Prince. The passage in the letter of 10 December 1513 «io ho notato quello di che per la loro con-
versazione ho fatto capitale» (Lettere, p. 426), i.e. «I have taken notes on those passages in
ancient authors which I have been able to turn to advantage», describes accurately Machiavelli’s
cherry-picking the classics for juicy examples, typical of his methods in The Prince, rather than
the intensive study of Livy and Polybius, characteristic of his approach in the Discourses. His
stress on reading the classics in this letter is part of his ironic riposte to Vettori’s letter of 23
November where the latter had emphasized his nocturnal immersion in the ancients (Lettere, p.
421). In his letter of 10 December, Machiavelli’s claim to be able to serve the Medici was based
on practical experience alone: «quindici anni che io sono stato a studio all’arte dello stato»
(Lettere, p. 428).

*2 Thus 3.24-30 — the long digression on the Romans — forms a discrete section which could
without difficulty have been interpolated into a text that would read smoothly from 3.23 to 3.31;
unlike the theme of Louis XII’s failures, which envelops the entire chapter, Machiavelli neither
introduces the Roman comparison at the beginning nor alludes to it again after returning to dis-
cuss France in 3.31. For different and more complex hypotheses regarding the revisions to this
chapter, involving several conjectural emendations to the text, see M. Martelli, La struttura
deformata: sulla diacronia del cap. III del Principe, in «Studi di filologia italiana», 39 (1981), p.
77-120. Martelli suggestively indicates that the final version of the chapter retains traces of early
revisions, particularly in the shifting focus from new to mixed principalities, but his reconstruc-
tion of a primitive version of the chapter is not persuasive, involving as it does, for example, the
retention of the phrase «cose dette» in 3.31 (p. 105); in the actual text of The Prince these «cose
dette» refer to the rules for holding «principati misti» spelled out in 3.12, 3.14 and 3.21, preced-
ed by the phrase «come ¢ detto» (3.21) — a verbal echo that Martelli’s primitive version elimi-
nates. Moreover, without the preceding general rules as articulated in 3.21, their introduction for
the first time in 3.24 seems abrupt; «queste parte» (3.24) reads more naturally as recalling the
general rules previously enunciated in 3.21 rather than as introducing them for the first time in
3.24. Entirely unsatisfactory is the abrupt shift in Martelli’s reconstructed first paragraph (p.
104-5) from a negative first section, where the problems of holding a new principate are made to
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in favour of its revision after the death of Louis XII are its vehement critique
of his reign and the insertion of the phrase «vivendo lui»®, as well as the
chapter’s overall obituarial character, offering what seems to constitute a
final, negative verdict on Louis’s interventions in Italy. A revised chapter 3
condemning Louis XII's Italian policies would tend to magnify the achieve-
ment of Francis I after Marignano — an interpretation that could have been
only gratifying to Lorenzo de’ Medici, who had favoured the French rap-
prochement*, in contrast to Leo X, who had clung to the anti-French alliance
and signed a secret treaty with the king of Spain and the emperor; this turn
of events could hardly have been anything but satisfying to Machiavelli, who
had recommended France to Leo X at the end of 1514%, and it is hard to resist
impression that, with his subtle revisions to the text of The Prince, he was
gloating between the lines.

The presentation to Lorenzo must have taken place before he became
duke of Urbino on 18 August 1516, because he is addressed without a title and
only as «Magnifico Laurentio Medici Iuniori»*. Presumably Machiavelli’s
revisions to the text were made in readiness for the dedication to Lorenzo.
After the disappointing and discouraging reception of the text by Francesco
Vettori and the rebuff by Giuliano, Cardinal Giulio de’ Medici and the pope
early in 15157, it is credible that Machiavelli put The Prince to one side. Given

seem insuperable, to a second section, where the difficulties are represented as minimal; Martelli
fails to notice that, in his reconstructed version, the sentence «E sempre interverra che via sara
messo (...)» must now refer to the new prince, not to a rival foreign power as it does in The
Prince’s actual text (cf. p. 104-105 with 3.21), since he has eliminated the explicit subject «uno
forestiere potente»: Martelli’s grafting of 3.21-23 onto 3.1-4 results in a text even less coherent
than the actual text of The Prince, whose inconsistencies led him, so he asserted, to posit a prim-
itive version subsequently vitiated by the introduction of new material and arguments. Indeed,
the reconstructed version’s final sentence «E chi non governera bene questa parte (...)» (p. 105,
3.23) becomes a non sequitur, since it now abruptly reverses the hitherto positive argument.
Finally, Martelli’s historical hypothesis (p. 111 ff: namely that the change from new to mixed
principalities was triggered in reaction to the initiative to provide Giuliano de’ Medici with a
mixed principality in North Italy, as signalled in Machiavelli’s letter of 31 January 1515 [Lettere,
P- 490-491]), is uncovincing, given that there had been discussions about implicitly mixed prin-
cipalities for the Medici princes since at least July 1513 (see Vettori’s letter to Machiavelli, 12 July
1513, in Lettere, p. 392-393) and Machiavelli had been preoccupied by this problem since at least
June 1513 (see his letter to Vettori, 20 June 1513, in Lettere, p. 386); indeed, as early as the win-
ter of 1513-1514, Lorenzo de’ Medici was trying to have Piombino annexed to Florence (see R.
Devonshire Jones, Lorenzo de’ Medici, Duca d’Urbino, ‘Signore’ of Florence, in Studies on
Machiavelli, ed. by M. Gilmore, Firenze 1972, p. 313), and in March 1514 Alfonsina Orsini,
Lorenzo’s mother, complained that Cesare Borgia, who had ruled over a mixed state composed
of numerous individual elements in the Romagna, had not received from Alexander VI half of
what Leo X was proposing to give to Giuliano de’ Medici (Marietti, Machiavel, p. 389 n. 68).
“The Prince, p. 19, 33, 49.

* Marietti, Machiavel, p. 201-202.

* Letter to Vettori of 10 December 1514, Lettere, p. 469-78. See Najemy, Between Friends, p. 297
ff.

* Ridolfi, Vita, p. 525 n. 39.

7 See the letter from Pietro Ardinghelli to Giuliano de’ Medici, first published in part by C.
Guasti, I manoscritti Torrigiani donati al R. Archivio Centrale di Stato di Firenze, in «Archivio
storico italiano», ser. 3, 19 (1874), p. 231 and then in full by O. Tommasini, La vita e gli scritti
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the overwhelmingly military emphasis of the treatise, it is tempting to think
that Machiavelli was inspired to look to Lorenzo as a suitable alternative ded-
icatee after the latter was appointed Captain General of the Florentine mili-
tia on 6 June 1515%. It has been seen that the Florentine militia, once super-
vised by Machiavelli and then disbanded by the Medici, had been revived by
them on 19 May 1514. After the appointment of a new captain and chancellor
in mid-September 1514, progress in reconstituting the force had been slow,
but in the early months momentum gathered so that, when Lorenzo de’
Medici officially assumed command on 12 August 1515, forty-one companies
had been organized; the last of these had been created at the beginning of
July, preliminary to Lorenzo’s ceremonial inauguration as Captain General of
the Florentine militia the following month. Machiavelli’s formulation of the
original legislation constituting the republican militia had been copied in the
new legislation of 1514, and so it is not surprising that he was approached to
advise on the organization of the revived force. First there were verbal dis-
cussions, and then he submitted a short memorandum, which he later enti-
tled Ghiribizzi d’ordinanza. This text was written shortly before the early
months of July, because Machiavelli states there that the militia force had
already reached thirty-seven of its ultimate forty-one companies®. The prob-
lem with this document is its addressee. It has been widely believed this was
Machiavelli’s friend Paolo Vettori, who had shown an interest in the militia
since the return of the Medici, having advised against its disbandment in
1512; this attribution has been justified partly on the basis of the title of
address used and partly because of Machiavelli’s occasionally frank language
in finding fault with the militia’s reorganization®. It has been shown, howev-
er, that this form of address was not uniquely appropriate to a high-ranking
commander in his own right such as Vettori (as head of the papal galley fleet)
but could have been used to address the commander himself, Lorenzo de’
Medici®. The point about Machiavelli’s occasionally frank tone is hardly per-
suasive, given that Machiavelli was prone to give his opinions bluntly to
members of the Medici family even loftier than Lorenzo (for example in the
two memoranda of late 1512 addressed to the then Cardinal Giovanni®). In
fact, Lorenzo must have been the text’s addressee: it has been overlooked that

di Niccolo Machiavelli nella loro relazione col machiavellismo. Storia ed esame critico, Torino
1883-1911, t. II, p. 1064-1065.

“ H. Butters, Governors and Government in Early Sixteenth-Century Florence, Oxford 1985, p.
265.

* See J.-J. Marchand, in L’arte della Guerra. Scritti politici minori, ed. by J.-J. Marchand, D.
Fachard and G. Masi, Roma 2001, p. 585-587.

30 Ridolfi, Vita, p. 522-523; Marchand, L’arte della Guerra, p. 587; Najemy, Between Friends, p.
312; Bausi, Machiavelli, p. 312.

*! De principatibus, p. 9-10, n. 16.

32 Opere, ed. by A. Panella, Milano and Roma 1938-1939, p. 778 (see J.-J. Marchand, Niccold
Machiavelli. I primi scritti politict [1499-1512], Padova 1976, p. 303-304); Marchand, I primi
seritti politici, p. 298-301; Marchand, L’arte della Guerra, p. 579-581. For Cardinal Giovanni as
the addressee of the «Ai Palleschi», see Marchand, L’arte della Guerra, p. 579.
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in the document Machiavelli writes, «Io lascero indreto el disputare se questo
ordine ¢ utile o no, e se fa per lo stato vostro come per un altro»®. The term
«stato», meaning regime in contemporary usage*, could refer only to an enti-
ty over which someone has personal power; «stato» could never be a syn-
onym for “state” in the modern sense sometimes meaning country. Paolo
Vettori did not have a «stato», but Lorenzo de’ Medici did. So Machiavelli had
extensive contact with Lorenzo de’ Medici about the militia in the summer of
1515%. Of course, it was entirely logical for Lorenzo at this moment to have
been in touch with Machiavelli, who had organized the earlier republican
militia. What is particularly significant is that such contact may have inspired
Machiavelli to rededicate The Prince to Lorenzo*.

So, according to this scenario, Machiavelli would have begun to consider
a dedication to Lorenzo in the summer or autumn of 1515, and put the final
touches to the text in the late autumn or early winter of 1515/1516. The work
could have been presented to Lorenzo at any time after the battle of
Marignano, but Machiavelli probably would not have waited too long after
January 1516, because, unlike Louis XII, there was no attempt to update the
text in the light of Ferdinand’s death.

3L’arte della Guerra, p. 588.

* See N. Rubinstein, Notes on the word stato in Florence before Machiavelli, in Florilegium
Historiale. Essays presented to Wallace K. Ferguson, ed. by J. Rowe and W. Stockdale, Toronto
1971, p. 313-326, now reprinted in his Studies in Italian History in the Middle Ages and the
Renaissance, 1, Political Thought and the Language of Politics. Art and Politics, ed. by G.
Ciappelli, Rome 2004, p. 151-163.

% De principatibus, p. 9-10; Inglese, Per Machiavelli, p. 216.

% The similarities between Machiavelli’s letter of 31 January 1515, in which Giuliano de’ Medici
is still seen as the potential new prince, and The Prince itself, suggest Machiavelli had then still
not hit upon the idea of rededicating the work to Lorenzo de’ Medici: see Marietti, Machiavel, p.
200.
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Cities, networks and territories.
North-central Italy and the Low Countries
reconsidered

by Wim Blockmans

European history has most often been written from the viewpoint of
growth. The growth of the monastic orders, the communes, the bourgeoisie,
the state, capitalism and so on. Grand theories such as the always fascinating
insights formulated by Max Weber, describe long-term processes such as sec-
ularization, bureaucratization and state formation. Such approaches are
surely helpful to discern major tendencies, but reality is always far more com-
plex and diverse than a handful ideal types. In the following pages, I intend
to develop an argument in favour of historical explanations as necessarily
dealing with complex systems, including a multitude of variables and inter-
actions, all changing over time. Growth, as well as its corollary decline, need
to be qualified with regard to the level of analysis. Decline in one region may
very well contribute to the growth of another one, whereby the overall system
may just be adapted to external changes. Therefore, concepts describing a
particular configuration, such as an urban hierarchy, a city-state, a regional
state, or a multiple monarchy can just be seen as stepping stones in the com-
plex patterns of change historians are studying. An overly strong accent on
one or the other particular model or region, seen as general or dominant, dis-
torts the constantly changing relations of highly variegated interactions. The
difficulty will then reside in avoiding the Scylla of purely descriptive juxtapo-
sitions of unique cases, as well as the Charybdis of teleological over-simplifi-
cation.

In recent years, major efforts have been made in bridging the historio-
graphical gap between local and regional studies, on the one hand, and the
tradition describing the steady growth of larger political systems integrating
many, but surely not all, the pre-existing structures into dynastic states. The
interpretation of an overall tendency in Europe towards the formation of
strong dynastic states no longer prevails as a primarily top-down process ini-
tiated by princes, their courtiers and bureaucrats'. Attempts have been made

! Ch. Tilly, ed., The Formation of National States in Western Europe, Princeton 1975; R. Bonney,
The European Dynastic States 1494-1660, Oxford 1991.
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to compare ancient City-States with medieval and early-modern ones?. The
continuity of local and regional powers within overarching state structures
has been stressed, which could lead to long-term stabilisation on smaller le-
vels than that of the large dynastic states®. The relative autonomy of econom-
ic systems vis-a-vis state power has been understood as a necessary corollary
to the study of political systems*. This led to the insight that the variety of
state structures depended highly on the complex interaction between existing
and newly emerging power systems of various kinds®. The relative strength of
the contenders rested highly on their economic basis and on the level of com-
munity building in previous stages®.

All this showed the need to think in terms of multiple dimensions — polit-
ical, economic, cultural — and multiple levels. As the three dimensions were
organised and functioned along different logics, their interactions operated
at various levels since economic and cultural phenomena did not coincide
with political borderlines. All these elements underwent changes due to
internal as well as external processes, which made the complexity of the
interactions hard to oversee. Therefore, most analyses remain limited to par-
ticular regions, aspects and periods. A more encompassing insight might
require computer simulations such as these used for weather forecasts.

Giorgio Chittolini has greatly contributed to our better understanding of
the the way in which the large communes in North and Central Italy under-
went towards city-states and then to regional states. He clarified the variation
between the regions and explained how their interaction triggered warfare
and rivalry which profoundly changed the structure of the social and political
system during the fourteenth and fifteenth centuries. It were, however, the
urban elites who extended their control over the countryside and strength-
ened it in order to secure their own economic interests. The regional states
which were consolidated in the middle of the fifteenth century, maintained
most of their features even under the Habsburg domination. They differed
profoundly from any other political system in Europe as their basis was urban
and not feudal, and the capital city’s domination was not counterbalanced by
political participation and representation of the smaller towns’.

2 A. Molho, K. Raaflaub, and J. Emlen, eds., City States in Classical Antiquity and medieval
Italy, Stuttgart 1991; M.H. Hansen, Polis and City-State. An Ancient Concept and its Modern
Equivalents, Copenhagen 1998.

* Ch. Tilly and W.P. Blockmans, eds., Cities and the Rise of States in Europe, A.D. 1000 to 1800,
Boulder 1994; W. Blockmans, A. Holenstein, and J. Mathieu, eds., Empowering Interactions:
Political Cultures and the Emergence of the State in Europe, 1300-1900, Cornwall 2009.

* R. Bonney, ed., Economic Systems and State Finance, Oxford 1995.

> M.A. Ladero Quesada et al., Poderes Publicos en la Europa Medieval. Principados, Reinos y
Coronas, Pamplona 1997; Ph. Contamine, ed., War and the Competition Between States, Oxford
1998.

¢ P. Blickle, ed., Resistance, Representation and Community, Oxford 1997.

7 G. Chittolini, The Italian City-State and its territory, in Molho, Raflaub and Emlen, City
States, p. 589-601; Cities, “City-States”, and Regional States in North-Central Italy, in Tilly and
Blockmans, Cities and the Rise of States, p. 28-43; I principati italiani alla fine del Medioevo,
in Ladero Quesada, Poderes Publicos, p. 235-259.
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North-central Italy and the Low Countries

Several authors have compared the cities’ dominant position in North-
Central Italy with that in Flanders, where the three major cities also tended
to control their hinterland, most clearly during the periods of revolt during
the fourteenth and fifteenth centuries®. Most recently, Giorgio Chittolini com-
pared the county of Flanders with the duchy of Milan and observed correctly
that the urbanisation percentages depend highly on the threshold applied to
count an agglomeration as a city. In the whole of the Low Countries around
the middle of the fifteenth century, 241 localities have been considered as
towns, as they had been granted urban privileges. However, 102 of these had
less than thousand inhabitants, and only 37 more than 5000. The latter
counted together 495,000 inhabitants or 60 per cent of the population of all
the privileged towns’. If only centres with more than 5000 inhabitants are
counted, Lombardy reached the level of 25% urban population, and Flanders
around 15%. Moreover, one should rather consider the realities of the social
and economic geography than the political borderlines. So, Bergamo and
Brescia belong to the Milanese network more than to the Venetian
Terraferma in which they were incorporated, and Genoa was its great gate-
way". Similar observations have to be made about the county of Flanders
which, as an economic region, included Lille, Tournai, Valenciennes, and
Mechelen, all cities of more than 10,000 inhabitants. It is therefore more
adequate to consider larger economic systems as a whole. Even then, there
can be no doubt about the lower level of urbanisation in the Low Countries,
as compared to North-Central Italy, and the smaller size of their metropolis-
es. In 1300, three Italian cities had a population of 100,000, and 21 others
20,000 or more. In the Low Countries, only Ghent had then over 65,000
inhabitants, and ten others reached 20,000. At the end of the fifteenth cen-
tury, North-Central Italy had around 5.3 million inhabitants on a total sur-
face of over 100,000 square kilometres, the Low Countries 2.5 millions on c.
80,000 square kilometres, which implies approximate average densities of
48 and 31 respectively''.

8 Most recently E. Crouzet-Pavan and E. Lecuppre-Desjardin, eds., Villes de Flandre et
d’Ttalie (XIII*-XVI°® siécle). Les enseignements d’'une comparaison, Turnhout 2008, with
especially the contributions about power relations: M. Boone, Les pouvoirs et leurs
représentations dans les villes des anciens Pays-Bas (XIV*-XV* siécle), p. 175-206 ; J.-C.
Maire Vigueur, Les inscriptions du pouvoir dans la ville. Le cas de U'Italie communale (XII*-
XV¢ siecle), p. 207-233; G. Cherubini, Rapport de synthése: Les pouvoirs dans la ville en
Flandre et en Italie, p. 235-243.

° P. Stabel, Composition et recomposition des réseaux urbains des Pays-Bas au Moyen Age, in
Crouzet-Pavan and Lecuppre-Desjardin, Villes de Flandre et d’Italie, p. 41, 58.

1 G. Chittolini, Paysages urbans du comté de Flandre et du duché de Milan (XV* siécle), in W.
Paravicini, ed., La Cour de Bourgogne et ’Europe, Paris 2010 (in print).

' G. Pinto, Poids démographique et réseaux urbains en Italie entre le XIII® et le XV* siécle, in
Crouzet-Pavan and Lecuppre-Desjardin, Villes de Flandre et d’ltalie, p. 13-27 ; P. Stabel,
Composition et recomposition des réseaux urbains, ibidem, p. 29-63; W. Blockmans, Les pou-
voirs publics dans des régions de haute urbanisation, « Flandre » et « Italie » aux XIV*-XVI*
siécles, ibidem, p. 65-74.
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As it comes to the position of the metropolises vis-a-vis the smaller cities,
what matters is the rank size distribution. How much larger — and probably
also more powerful — was the dominant city than the next in size in its hin-
terland? After the huge population losses in Tuscany during the second half
of the fourteenth century, Florence had a population of 40,000, Pisa went
down to 10,000. The proportion of 4:1 allowed Florence to subdue its sea-
port. Similar proportions can be noted between Venice and Milan, on the one
hand, and their dependent cities, on the other. In Flanders, these proportions
were even more outspoken. Bruges may have had in the third quarter of the
fifteenth century 37,000 to 42,000 inhabitants, its main rival and seaport
Sluis (L’Ecluse) did not exceed 9,000. The next in the hierarchy under Bruges
was Dunkerque with little more than 6,000. In the quarter of Ghent, the dis-
tribution was even more unequal: the largest secondary town Kortrijk
(Courtrai) had a population of 8,500, nearly one-sixth of that of the capital
city; the next was Oudenaarde with 6,500. And even the third dominant city,
Ypres, which held its position until the end of the eighteenth century notwith-
standing its huge population losses from an estimated 27,000 around 1300
to 9,000 in 1450, could maintain its supremacy over towns such as
Diksmuide, Veurne (Furnes) and Belle (Bailleul) which hardly had more than
2,000 inhabitants. Obviously, the division of the entire territory of the coun-
ty between the three largest cities in the 1340s had brought about institu-
tional arrangements aiming at the consolidation of the domination by Ghent,
Bruges and Ypres as the “Three Members of Flanders”. Even the gradual sup-
pression of many of these capitals’ privileges by the growing monarchical
powers did not entirely suppress their pre-eminence, for example in the dis-
tribution of the fiscal burden. In Brabant and Holland, which territories
equally had a fairly high urbanisation rate, the main cities developed more
slowly and they remained smaller until 1500. Therefore, they could not attain
any overweight towards the aristocracy and the prince comparable with that
of Ghent, Bruges, and even Ypres®.

For a full understanding of the power relations among cities and their
hinterlands, however, our scope cannot remain limited to internal rank size
distributions. Three further factors need to be considered as well: the institu-
tional configuration during the period of initial urban growth from the tenth
to the thirteenth centuries, the impact of monarchical powers, and the
region’s position in the world-economy. Taking for granted that North-
Central Ttaly was the most densely urbanized region in medieval Europe, I
will now examine the period in which the Low Countries underwent the rela-
tively rapid urbanisation, and which distinguished it over several centuries
from the developments in most other parts of Europe. As Jan de Vries has
convincingly demonstrated, North Italy and the Southern Low Countries

2 W. Blockmans, The impact of cities on state formation: three contrasting territories in the
Low Countries, 1300-1500, in Blickle, Resistance, p. 256-271; Boone, Les pouvoirs et leurs
représentations.
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stand out as the regions with the highest “urban potential” around 1500". It
seems worthwhile to compare these regions systematically from various
viewpoints, starting with the geographical condition.

Looking at the urbanisation in the Low Countries in context of the cours-
es of the main rivers, the assumption is that the lower reaches of the Rhine,
Meuse and Scheldt rivers and their estuaries would be advantageous for
human mobility and the mass transport of goods across various distances.
This is the main reason that these areas were able to support greater urban
populations than other areas. The population density per square kilometre
was higher, and the region as a whole flourished for centuries. The transport
hubs that became the foundation of the urban network have kept their impor-
tance to this day: the connections across land and water from Cologne to the
North Sea; the routes to, on and along the Scheldt and Meuse rivers; the sea
ports; the connection to England from Calais.

Lying on the coast, the Low Countries could enjoy many advantages com-
pared to the landlocked hinterland: the sea provided plenty of opportunities
for fishing, trade and transport. As a result, the coastal provinces were also
more open to external contacts and influences. They thus became more com-
mercially oriented and were able to support urbanisation on a larger scale.
Other geographical factors such as the various soil types also played a role.
Even before the Roman occupation, and certainly during it, the fertile loam
areas of the south were more heavily populated than the sandy or marsh
areas of the north. Later, in the middle ages the higher productivity of the
land could support higher population growth rates in these areas. The less
attractive areas included the peat soils of the river and coastal areas in the
north, as working the land continually brought new problems. The rolling
countryside and hard bedrock in the south and east prevented large scale
agricultural development and limited transport possibilities. However, these
areas were rich in natural resources such as rock, ore, wood and coal which
were much in demand in the lower lying areas. The diversity of the region
offered great opportunities for development, and this diversity became the
major factor that stimulated the mobility of people and goods.

Thus, while the geographic features offered opportunities, the degree to
which these were exploited strongly depended on the human factors of the
wider environment. What stands out is that from the eleventh century
onwards, the river deltas have relatively high concentrations of human and
material capital. This concentration has continued up to this very day.
Furthermore, over the course of the last millennium, always one or the other
area was at the forefront of their times.

During the seventh to the tenth centuries, the development of the upper
Meuse river was strongly favoured by the natural environment and its human
context. The centre of the Frankish Empire’s possessions lay in the region

1 J. de Vries, European Urbanization, 1500-1800, Cambridge Mass. 1985, p. 158-161.
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around Aachen and Liege, from where they could continue the building of
settlements started in pre-historic and Roman times. The South Limburg
loess soils are especially fertile, and the ore mined in this region supplied the
iron industry, which in turn was very useful for producing knights’ armour.
In later periods, these advantages lost their importance as the balance of
power was superseded by ever more important macro-economic forces. The
cities along the upper Meuse River may have risen early, but from the
eleventh century onwards they started to lose their might.

The internal dynamic within the Low Countries whereby the core activi-
ties continually moved from one area to another — though remaining in each
other’s immediate vicinity — is the most striking feature of the region’s devel-
opment over the long term. The geographic opportunities had different
impacts, depending on the changing developments in the wider European
context. One constant was clear throughout: that the Low Countries at any
time was a border area, or better, a convergence point where different trends
and developments came together. Its geographic location meant that the
region was destined to link the early growth centres of the Rhine to the North
Sea. The natural environment of the river estuaries was not particularly con-
ducive for agriculture, and this stimulated the population to turn to the sea
for their livelihoods. The key to success thus lay in the impulses and poten-
tials from the upper reaches of the river and from the sea. The region was des-
tined to be a transit hub and meeting place, and local developments and their
effects depended on creativity and the creation of external relationships.

If we look back at the long term development, as demonstrated by
Fernand Braudel, as it took place in Europe from the eleventh to the seven-
teenth centuries, we can clearly see that the main growth of major economic
systems occurred in two regions: Northern Italy and the Low Countries. The
metropolitan cores of these two regions were continually moving, but by the
end of the sixteenth century the domination of the Mediterranean had come
to an end. To Braudel, the cores in the Low Countries were Bruges, Antwerp
and Amsterdam. His model exposes both the hierarchy of regions as well as
their internal dynamics within an intercontinental economic system. The
driving force is the capitalist pursuit of profit held by actors who were con-
stantly looking for the best combination of production factors. At the same
time, the European economic system as a whole was showing both a steady
intensification of its internal commercialisation, and a steady expansion of an
intercontinental system towards a real worldwide economy*.

This interpretative model helps clarify the dynamics in the Low
Countries. It shows the European and intercontinental contexts in which to
situate change, thus providing the backdrop for events to be understood at a
higher level than at the level of sheer local, specific and coincidental factors.
Two events come immediately to mind: first, the continual enlargement of

1 F. Braudel, Le temps du monde, Paris 1979, p. 74-223.
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the European system within which the Low Countries held a prominent posi-
tion, though still subordinate to that of North-Central Italy; second, the con-
tinually improving efficiency of the way in which the economy was organised.

The enlarging scale is well reflected by the size of the metropolitan popu-
lation, that is, the city with the largest concentration of human and material
capital within the system. This can be underpinned by statistics of the popula-
tion of all the towns in the immediate hinterland, and by the total population
of the region. However, objection can be raised against these last two indica-
tors given the random character of the demarcation of the hinterland and
region. To work out the boundaries, historians usually depend on administra-
tive sources that were drawn up within a state context. The economic networks
however do not always coincide with these historical demarcations, leading to
distortion. The assumption must be made that a city needs a hinterland for the
exploitation of natural resources and for food supply that is in proportion to
its population. A large city thus needs provisions from a hinterland that is suf-
ficiently productive to meet both its needs and possibly those of the other cities
in the region. Only a highly productive and sufficiently large hinterland can
support major cities, and this similarly requires a high degree of market ori-
ented production and a certain level of population density. With every step in
the development of the capitalist economic system in the Low Countries, the
highest population of the current largest city is roughly double that of the pre-
vious largest city. This can be seen in the following simple list:

Arras thirteenth century 25,000 residents
Bruges fourteenth and fifteenth century 45,000

Antwerp sixteenth century 100,000
Amsterdam  seventeenth century 200,000
[London eighteenth century 400,000]

Looking at this table, these figures should logically show a proportional
increase in the control that a city exerts over its hinterland. The term “control”
is not meant only in terms of the size of a given area, but also in terms of the
city’s role as the central place in a hierarchy of markets, whereby increasing
technical efficiency also exerts a strong influence. Two more points can be
made about the table above. One, Braudel did not consider the vanguard posi-
tion of Arras, possibly because this metropolis lay outside his chronological
boundaries. Until 1191, thus in the first stage of urban growth, Arras and its
region fully belonged to the mighty county of Flanders. Without the preceding
stage of Arras being at the core of an industrial, commercial and financial cen-
tre with satellite cities, the connections between North-Central Italy, Flanders
and England from the twelfth century onwards cannot be explained. Two, the
figure for Bruges is on the low side. This is explained by the fact that a larger
city lay within its economic system: Ghent, at 45 kilometres away. Ghent (with
a population of 65,000 around 1350) however did not have the highest con-
centration of commercial capital and trading organisations, and its complex
connections to the sea prevented it from dominating all areas.
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Up to the early fourteenth century, the major cities in Flanders and Artois
did not show any tendency towards formalising their control over their hin-
terlands. In contrast to Italy, the structure of the dioceses did not offer each
city in the Low Countries a pre-structured contado of on average one or two
thousand square kilometres®”. Only Tournai and Cambrai were surrounded
by a small territory of a dozen villages, under the bishop’s rule. Liege and
Utrecht became the capital cities of large territorial principalities which did
not comprise the whole extent of the diocese; the bishops ruled over their
own territories as lay princes, but beyond their borders they had to restrict
themselves to their role as purely spiritual leaders. A second circumstance
did not favour the formation of city-states during the period of strong urban
growth before the fourteenth century. Again in contrast to Italy, the county of
Flanders was ruled by fairly strong counts who in the course of the twelfth
and early thirteenth century organised their administration in fifteen castel-
nies, where they appointed bailiffs as their judicial officers'. So, the structure
of the dioceses was too large, and that of the castelnies too small to support
any hypothetical territorial ambitions citizens may have had. Instead, they
organised the protection of the trade in cooperation with the territorial rulers
through merchants guilds, hansa’s and fairs. The need for the formation of
city-states, dominated by the three major cities, was felt only in the 1340s, as
a reaction against the count’s policy which ruined their trade relations with
England in the context of macro-economic changes which threatened the old
textile centres'’. These attempts remained successful only during the revolts,
but these were systematically crushed by the military overweight of the count,
in the fourteenth century supported by the King of France. In neighbouring
Brabant, the administrative division of the duchy may have supported the
pre-eminence of the four major cities, but these lacked the overweight vis-a-
vis the secondary cities, while the duke and the aristocracy could mostly
counterbalance them®™.

Let us now look at the features of an economic system within which a
metropolis was the core. These systems underwent continual geographic
expansion which was connected with the increase of organisational efficien-
cy. If the core position moved to another location the move did not mean a
radical shift. On the contrary, each location’s economic system continually
adjusted to the changing circumstances. Every adjustment was directed at
making the most profit by reducing costs and increasing scale. The transi-

'3 Chittolini, The Italian City-State, p. 591.

' H. Nowé, Les baillis comtaux de Flandre, des origines a la fin du XIV° siécle, Brussels 1929,
p- 47-59.

17 J.H. Munro, Medieval woollens: the Western European woollen industries and their strug-
gles for international markets, c. 1000-1500, in D. Jenkins, ed., The Cambridge History of
Western Textiles, Vol. I, Cambridge 2003, p. 228-243.

'8 W. Blockmans, Alternatives to monarchical centralisation: the great tradition of revolt in
Flanders and Brabant, in H.G. Koenigsberger, ed., Republiken und Republikanismus im
Europa der friithen Neuzeit, Miinchen 1988, p. 145-154.
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tions were gradual because the moving of the centre of specialised activities
to alocation in a bordering area where there were fewer limitations and more
possibilities for expansion happened over time. Technical knowledge was
shared because there were already forms of competition, complementarity
and cooperation between neighbouring areas. This is verified by the fact that
not one single rising metropolis made innovative breakthroughs in each and
every area compared to its predecessor. Most of the activities were extensions
of previous activities, with some new ones arising and others declining. The
“down-graded” metropolitan areas for a while still maintained some of the
most specialised activities, for which a high level of technical qualifications
and much capital were required. Arras, for example, continued to play an
important role in the new textile industry, and, in particular, in carpet weav-
ing. Bruges kept its staple of Castilian wool and continued to still be of impor-
tance as a financial and artistic centre, just as Antwerp was in the seventeenth
century”.

The geographic reach of Arras’ economic system was defined by the fairs
of Champagne, Flanders, Saint Denis and England. Italian trading companies
were active in all these places and though important, were not the only trad-
ing partners. In Arras itself, family companies of traders, entrepreneurs and
financiers formed the economic basis, while protection outside the city walls
was guaranteed by merchants’ guilds and hansa’s.

In Bruges, the geographic horizon stretched quite a bit further afield:
both the Rhine region, with its centre Cologne, and the German Hanseatic
League had significant representation in the city, together with other nation-
alities and Italian and Iberian trading companies. Bruges’ most striking
advantages compared to Arras were the privileged presence of many repre-
sentatives of a wide range of foreign trading companies; its significantly bet-
ter accessibility for sea going ships; and its excellent connections to the fairs
of Brabant and their continental hinterland. The scale and the range of the
supply of goods and services were significantly increased as a result of the
regular maritime connections to Genoa, Venice, England and the Hanseatic
areas®. Bruges’ services became more sophisticated with the increased pro-
fessionalism of functions such as broker, money trader and banker, and this
ultimately led to the creation of the world’s first stock exchange. Trade was
protected by the city authorities, and where necessary by the other “Members
of Flanders” and representatives of the count or duke.

The hinterland of Antwerp included the expanding colonial acquisitions
of Castile and Portugal, the most important trading partners, still followed
closely by Italy, the Hanseatic League and England. South Germany was
more strongly represented in Antwerp than in Bruges. The orientation to
Cologne and the fairs of Frankfurt opened important new markets in Central

' P. Spufford, From Antwerp to London. The Decline of Financial Centres in Europe,
Wassenaar 2005, p. 34-.
2 P, Spufford, Power and Profit. The Merchant in Medieval Europe, London 2002, p. 172-173.
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Europe. The combination of Amsterdam as the distribution centre of Baltic
grain, the harbour of Arnemuiden on the island of Walcheren in Zeeland as
the first port of call before reaching Antwerp, the good maritime conditions
of the Western Scheldt, and the possibilities for ships to dock in the city itself
meant great improvements of the harbour facilities for sea going vessels. In
Antwerp, the stock market became more sophisticated and the massive state
loans began to play a heavier role. As the central money market for the
Habsburg Empire, Antwerp enjoyed the protection of the Emperor. Around
1480 and during the decades that followed, real wages were lower in Antwerp
than in Bruges and Ghent while regulations for trade and craftsmanship were
less stringent than in Flanders. These conditions attracted entrepreneurs
who brought employment opportunities with them. This in turn encouraged
massive immigration. Wages remained relatively low for decades, which
stimulated further growth.

Parallel to the economic upscaling was the political unification of the Low
Countries under one dynasty. While the institutional and social effects of this
should certainly not be overestimated, the question can be posed about the
economic and cultural effects. The introduction of a common currency in the
Burgundian territories in 1433 and its long term stability certainly con-
tributed to the reduction of transaction costs in all areas. Wages could be kept
to the same level for decades and this gave rise to fewer social conflicts than
during the fourteenth century. The second positive effect was the greater
homogeneity of the region vis-a-vis foreign countries. From then on cases of
conflict in one of the principalities ran the risk of reprisals by the many sub-
jects of the Burgundian or Habsburg dynasties. Similarly, foreigners were
faced with a far more powerful ruler. In short, the trading position of the Low
Countries became stronger than that of others. The different principalities
within the Low Countries worked to maintain their own strong economic
positions: Flanders maintained the ban on the import of English cloth, and
Holland entered a bitter competition with the German Hanseatic League,
kept off all export taxes while these were imposed in the other principalities
in 1543-1545. The expansion of the Habsburg Empire from 1517 onwards in
Spain, 1519 in the Holy Roman Empire, and from 1525 in Italy eased the eco-
nomic relationship between the wealthiest parts of Europe, whose centres lay
in Genoa, Seville, Augsburg and Antwerp. Under the Empire’s protection,
important entrepreneurs, traders and financiers from each of these places
could carry out their transcontinental operations.

However, the disadvantages of linking the Low Countries to the
Habsburg Empire lay in the fact that the Emperor prioritised other interests
than did his subjects. The strengthening of the state apparatus came at the
cost of the autonomy of the cities. Dordrecht for example, was unable to
maintain its traditional tax exempt status under Charles the Bold. After rebel-
lions in Utrecht and Ghent, Charles V removed the guilds’ right to political
participation and independence. He even built a citadel in each of these cities
— as a warning to the people. Limiting political participation was intended to
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smooth the path to levying taxes. These were initially intended to finance the
continuous wars, especially those with France. While the subjects longed for
order, stability and peace to carry out trade, Charles V and Phillip II put their
unassailable, autocratic power first. The Church vindicated this ambition, but
it was not able to address the needs of the time. The merciless manner in
which both sovereigns oppressed the Protestant movements which spread on
a huge scale among the urban middle classes and the rural proletariat from
1540 onwards, gradually undermined the loyalty that subjects traditionally
had for their monarchs. This affected not only the freedom of conscience of
the citizens who were used to their own autonomy, but also affected the very
foundations of civil order based on regular, albeit oftentimes tense, dialogue
between the subjects and their monarchs which had grown during the course
of the centuries.

Ultimately, it was the monarchy, by their very actions, which ensured that
an abrupt end came to the prominent role of each of the metropolises that
form the guiding principle of this book. Around 1300, King Phillip IV’s mili-
tary operations destroyed the ties between Artois and Flanders, and vitally
damaged the fairs of Champagne that were essential for Arras and surround-
ing cities. The oppression of the rebellion against Maximilian strangled the
Bruges economy in the 1480s, partly as a result of his order that all foreign
traders must operate from Antwerp. The steep rising in the fiscal burden,
leading to the first Habsburg state bankruptcy, destroyed the Antwerp money
market in 1554-1556. The repression of the revolt of the Low Countries, cul-
minating in the long-lasting siege and the eventual fall of Antwerp in 1585
dealt the final blow. The simultaneous upscaling of the economic systems, of
the power of the state and of the new communication media, drove the ten-
sions between politics, economics and culture to a head. In the spring of 1559,
the Peace of Cateau-Cambrésis finally ended the wars that the Houses of
Valois and Burgundy-Habsburg had fought with each other since 1465. A
brief revival temporarily halted the downward cycle, but a deep rift with the
developments of previous years became apparent. The submission of the
rebellious cities in the south by Alexander Farnese, Duke of Parma and
grandson of Charles V, closes this chapter with the Fall of Antwerp in 1585.

The dynamic of the relocations of the cores of economic activity and
demographic concentration was clearly determined by the needs of the
European world-economy which required optimal harbour facilities for ever
larger sea-vessels. Venice, Genoa and Porto Pisano met these requirements
over the centuries, while in the Low Countries relocations were needed
repeatedly. On the other hand, the metropolises Arras, Bruges and Antwerp
saw their decline speeded up by monarchic policies. In North-Central Italy
the impact of the fourteenth-century mortality was far greater than in the
Low Countries, and that contributed to the concentration of many smaller
city-states into larger regional states. The metropolises remained fairly the
same, as their overweight vis-a-vis secondary cities was maintained even
after heavy population losses. A striking contrast with the seaward orienta-
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tion of the successive metropolises in the Low Countries, is the dominance of
land-locked cities such as Milan, Florence, Bologna and Siena. They had in
common their key position on major overland trading routes, in a fertile plain
at the feet of a chain of mountains. The density and the value of the trade
were so much higher in Italy than in the rest of Europe, that they made the
dominance of these capital cities still possible. Moreover, as Giorgio
Chittolini has so well shown, the urban elites had consolidated their position
by turning to landed property as well.
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Tus romanum in Helvetia:
a che punto siamo?

di Pio Caroni

1. Dove eravamo

Ci furono tempi, in cui gli storici svizzeri, massime quelli piu attenti al
ruolo svolto dal diritto nelle societa del passato, ragionarono con grande
determinazione e insolita unita di intenti sul destino della scienza giuridica in
terra elvetica. Come se un meccanismo occulto li avesse tutti indotti a guar-
dare nella stessa direzione, a imboccare e percorrere le stesse strade, a scru-
tare le stesse vicende, ovviamente in vista di conseguire un esito da tutti taci-
tamente auspicato. Fatto piti unico che raro in un paese, ove sia il federalismo
politico che la compresenza di lingue, tradizioni e culture diverse hanno spes-
so mitigato I'impatto di strategie nazionali, quindi anche frenato la realizza-
zione di progetti comuni.

Capito mezzo secolo fa, in risposta a un appello internazionale, che face-
va allora capo a Erich Genzmer, volto all’elaborazione di un’opera complessi-
va sulla presenza e la vitalita del diritto romano nel Medio Evo europeo'. Da
mettere accanto a quella che, a partire dal 1830, ma con ben altri intenti?, F.C.
von Savigny aveva dedicato allo stesso, ondivago tema. Aderirono notoria-
mente in molti, e un po’ ovunque, a questo ammaliante richiamo, persino —
appunto — in terra elvetica. Il che puo anche stupire. Da quando infatti due
icone della nostra storia giuridica, Eugen Huber e Ulrich Stutz, avevano
ragionato e scritto di questo argomento®, nessuno aveva piu osato riaprire il

' Rinviano agli albori di questa iniziativa gli interventi di E. Genzmer, F. Calasso e U. Nicolini
pubblicati in «Archives d’Histoire du droit oriental - Revue internationale des droits de I’anti-
quité», 2 (1953), pp. 431-470. Critico fu dall'inizio 'atteggiamento di Calasso (ibidem, pp. 441-
463, poi in Storicita del diritto, Milano 1966, pp. 230 sgg.), attendista quello di F. Wieacker
(Privatrechtsgeschichte der Neuzeit, 2 ed. rivista, Gottingen 1967, pp. 19, 60).

Vi accenno, poiché il tema & centrale, in P. Caroni, Occhiuto, ma non troppo: Savigny in Italia,
in «Quaderni fiorentini per la storia del pensiero giuridico moderno», 30 (2001), pp. 723-733,
specialmente 727 sgg.

3 E. Huber, System und Geschichte des Schweizerischen Privatrechts, IV, Geschichte des Schweizerischen
Privatrechts, Basel 1893, pp. 107-126; U. Stutz, Die Schweiz in der deutschen Rechtsgeschichte, in
Sitzungsberichte der preussischen Akademie der Wissenschaften, 1920, IV, pp. 92-114.

55



Pio Caroni

cantiere, men che meno avanzare dubbi sull’attendibilita delle loro conclu-
sioni. Che erano, nell’ottica romanistica, tutt’altro che euforiche, se é vero che
il primo vide nel diritto romano solo un “modesto ingrediente” della prassi
giuridica medievale* e una presenza sporadica e contenuta in epoca moderna,
comunque ben lontana dalla receptio in globo vel in complexu lentamente
subentrata in ambito imperiale’. Appurata cosi la singolarita dell’evoluzione
svizzera, ossia una continuita tutta “germanistica™, il silenzio era poi calato
sul tema. Un silenzio piu subito che condiviso, almeno cosi mi pare.
All’appello aderirono dunque in molti, che subito si misero al lavoro. Gia
nel 1955 si costitui una comunita di studiosi, decisa a celebrare i fasti medie-
vali dello ius romanum in Helvetia'. Le premesse per ragionarne erano idea-
li, gli stimoli esterni salutari, I’esito in realta dall’inizio scontato. Ragione per
cui, dopo vent’anni di ricerche a tappeto, tutte destinate a tastare il polso alla
presenza romanistica®, l'interprete piu versatile e fecondo di questa eccezio-
nale stagione, I'indimenticato Ferdinand Elsener, poté trarne conclusioni a
dir poco lusinghiere’. Sconfessavano infatti le tesi di Huber e Stutz, che ave-
vano forse esagerato nel minimizzare, e mostravano che i territori dell’antica
Confederazione avevano invece ampiamente registrato e assorbito il nuovo
messaggio. Stavano a documentarlo la ragguardevole presenza di giuristi nei
tribunali ecclesiastici e nelle amministrazioni cittadine, il favore concesso alle
procedure arbitrali, il ricorrere di una terminologia culta nella prassi docu-
mentaria e legislativa — peraltro rivelatrice di una indubbia collaborazione
notarile — come anche altri indizi, qui non evocati in dettaglio®.
Permettevano di concludere che a cavallo fra medioevo ed eta moderna la
Confederazione si disponesse a recepire in complexu forme e contenuti vei-

* Huber, Geschichte cit., p. 115.

* Ibidem, p. 118. .

¢ Stutz, Die Schweiz cit., pp. 95, 105-106, 111; K.J.A. Mittermaier, Uber die neuesten rechtshi-
storischen Forschungen in Bezug auf die Schweiz und den Werth der schweizerischen
Rechtsgeschichte fiir das Studium des Rechts, in «Kritische Zeitschrift fiir die
Rechtswissenschaft und Gesetzgebung des Auslandes», 11 (1839), pp. 79-99, passim e special-
mente pp. 81, 99. Sul concetto di “continuita germanistica” si veda infra, nota 133.

" Questo non era solo il “logo” del gruppo di circa 25 membri, che operd sotto la direzione del
romanista vodese Philippe Meylan. Era altresi il titolo della collana destinata a far conoscere le
ricerche piu significative germogliate dall'iniziativa. Che comunque, dopo aver pubblicato tre
titoli fra il 1964 e il 1967, resto inattiva.

¥ Elenchi bibliografici di contributi svizzeri si leggono in P. Caroni, Einfliisse des deutschen
Rechts Graubiindens stidlich der Alpen, Koln - Wien 1970 (Forschungen zur Neueren
Privatrechtsgeschichte, 14), p. 2, nota 7; Th. Biihler, Die Methoden der Rezeption des rémisch-
gemeinen Rechts in die Erbrechte der Schweiz, in «Zeitschrift der Savigny-Stiftung fiir
Rechtsgeschichte» [d’ora in poi «ZRG»], Germanistische Abteilung, 120 (2003), pp. 1-60, p. 3
nota 9.

° Considerazioni riassuntive in F. Elsener, Die Schweizer Rechtsschulen vom 16. bis zum 19.
Jahrhundert, unter besonderer Beriicksichtigung des Privatrechts, Ziirich 1975, pp. 20-24.

' 11 consuntivo appare in realta troppo euforico, sarebbe a mio avviso da rivedere e forse cor-
reggere. Gia perché molti indizi non reggono ad un esame storiografico comprensivo dell’entro-
terra delle singole situazioni. Ma il tema esula da quello qui approfondito, basti percio questo
breve accenno.

56



Tus romanum in Helvetia

colati dalla scienza giuridica, che allora era per antonomasia quella canoni-
stica e romanistica. Proprio come tutti gli altri territori imperiali''.

Ma nell’eta moderna la traiettoria si interruppe, anche se non bruscamente.
E quello che forse non fu che un fuoco di paglia a poco a poco si spense. Cos’era
successo? Chi aveva creduto alle nuove certezze, quelle cosi bene riassunte da
Elsener, o ne era comunque convinto sulla scorta di proprie ricerche, dovette
cercarne le ragioni in avvenimenti esterni, capaci di incrinare una parabola tanto
promettente. E le individuo in quelle turbolenze, che negli ultimi anni del XV
secolo avevano messo a dura prova il rapporto fra la Confederazione e I'Tmpero.
Scatenate apparentemente dall’'opposizione svizzera alle decisioni della Dieta di
Worms del 1495, quindi anche dalla chiusura nei confronti del nuovo
Reichskammergericht, dal conflitto militare con I'aristocrazia sveva, poi accan-
tonato con la pace di Basilea del 1499, avevano finalmente provocato se non una
rottura formale, almeno un allontanamento della Confederazione dall’ Impero,
quindi anche da quel diritto romano-comune, che I'ordinanza del 1495 — dando-
ne per scontata la conoscenza — imponeva ai giudici del nuovo tribunale di appli-
care in prima battuta®. Se qualche perplessita vis-a-vis di tale spiegazione appa-
re lecita®, nessun dubbio adombra finora il giudizio sulle conseguenze di questa
interruzione e dell’involuzione che ne segui. Investe i tre secoli dell’epoca moder-
na, fino alla caduta della vecchia Confederazione, nel 1798. Li considera tutti con-
notati negativamente, quindi marcati da imbarbarimento, declino, decadenza,
regresso, ristagno, concretamente dalla scomparsa di tutti quegli indizi cosi pro-
mettenti, che avevano vivacizzato la “protorecezione”. Una chiusura rimpetto al
progresso e allincivilimento, se si vuole, anche se non proprio una catastrofe'.
Perché qualche traccia sporadicamente si intravvede, anche se non & paragona-
bile — né per intensita, né per durata — a quanto stava succedendo altrove. Poi
anche perché 'immobilismo, cosi minacciosamente assurto a simbolo di tre
secoli di grigia mediocrita, va (semmai) riferito unicamente alla cultura giuridi-
ca e non alla pratica del diritto. Nemmeno dunque a quelle regole giuridiche, alle
quali ogni societa ricorre e che si appropria secondo modalita, che intimamente
le corrispondono'’; non potendosi ragionevolmente ammettere che una societa
abbia mai dovuto rinunciare a disciplinare ambiti bisognosi di ordine per I'im-
possibilita “culturale” di intervenire.

Detto ora diversamente: se appare lecito affermare, che il revival di ricer-
che medievistiche provocate dall’appello di sessant’anni fa permetta tuttora
una valutazione leggermente piti ottimistica di quella a suo tempo formulata
da Eugen Huber, in punto all’eta moderna nulla sostanzialmente ¢ cambiato.
Qui la moderazione rimane di prammatica'.

' Elsener, Rechtsschulen cit., p. 24; Biihler, Methoden cit., p. 2; R. Pahud de Mortanges,
Schweizerische Rechtsgeschichte. Ein Grundriss, Ziirich - St. Gallen 2007, pp. 134-139.

12 Elsener, Rechtsschulen cit., pp. 27-30.

1 Perplessita che alludono all’esistenza (e forse anche alla prevalenza) di altre cause della depre-
cata involuzione. Si veda in merito quanto si afferma infra, alla nota 39.

' Elsener, Rechtsschulen cit., pp. 30-33, 117, 146, 237-260, 269, 277, 366.

'3 Sul nesso fra la struttura politica di una societa e il suo diritto si veda infra, nota 39.

' Cosi F. Elsener, Studien zur Rezeption des gelehrten Rechts. Ausgewdihlte Aufsiitze,
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2. Il ribaltone

Stando cosi le cose da oramai qualche decennio, perché riaprire il discor-
so? Cosa ci spinge a riproporre temi, che da tempo credevamo oramai com-
pletamente esplorati? E il recente intervento di un noto storico del diritto
svizzero, Theodor Biihler, che se condivide quanto finora appurato in punto
all’evoluzione medievale", giudica diversamente quanto avvenne poi in epoca
moderna®. Non nega del tutto la distinzione fra protorecezione (medievale) e
la recezione vera e propria. Ma sconfessa ugualmente sia Eugen Huber che
Ferdinand Elsener quando contesta 'involuzione in epoca moderna. Le sosti-
tuisce piuttosto un lento, ma continuo dilatarsi della presenza romanistica;
poco appariscente, ma a suo modo implacabile, come lo puo esser un costan-
te stillicidio”. Scandito da infiltrazioni, contagi, imitazioni, influssi, ossia da
operazioni tutto sommato modeste, segnalate dall’uso di frasi, nozioni e defi-
nizioni mutuate (pit o meno abilmente) dall’inesauribile thesaurus giusro-
manistico. In capo alle quali prese perd corpo quanto finora nessuno aveva
mai ardito pensare, men che meno scrivere: una recezione del diritto roma-
no-comune tale da esser parificata a quanto era avvenuto nei paesi confinan-
ti. L’affermazione conclusiva del saggio di Biihler fuga in merito ogni dubbio:
«Die Rechtsentwicklung in der Schweiz ist somit keine andere als in
Siiddeutschland, Italien und Frankreich»*.

Questo esito appare subito clamoroso; ne € convinto — e perfino fiero —
dapprima l'autore, certo com’¢ di aver finalmente accantonato le logore ver-
sioni finora correnti, quelle che ho appena tentato di riassumere?. E ne sono

Sigmaringen 1989, pp. 64-65, ove si conferma esplicitamente la visione di Eugen Huber. Punto
di vista ora condiviso da Pahud de Mortanges, Schweizerische Rechtsgeschichte cit., pp. 141-142,
anche se servendosi dell’etichetta (magari fuorviante) di «Extensivierung der
Verwissenschaftlichung». Sempre ancora notevoli ed equilibrati i giudizi di P. Liver, Allgemeine
Einleitung, in Berner Kommentar, Einleitungsband, Berna 1962, pp. 14-20; C. Schott, Wir
Eidgenossen fragen nicht nach Bartele und Baldele..., in Gerichtslauben-Vortrdge. Freiburger
Festkolloquium zum 75. Geburtstag von Hans Thieme, a cura di K. Kroschell, Sigmaringen 1983,
pp- 17-45; C. Schott, Die Eidgenossen vor dem Reichskammergericht, in Deutsches Recht zwi-
schen Sachsenspiegel und Aufkldrung. Zum 70. Geburtstag von R. Lieberwirth, a cura di G.
Lingelbach e H. Liick, Frankfurt a.M. 1991, pp. 79-93.

17 Biihler, Methoden cit., p. 2.

' Aveva gia affermato anni fa, forse esagerando, che la storia della recezione del diritto comune
in Svizzera «bleibt somit noch zu untersuchen und darzustellen» (Th. Biihler, Emil Remigius
Frey’s Abhandlung zur Rezeption des romischen Rechts in der Schweiz, in Rechtsgeschichte und
Interdisziplinaritdt. Festschrift fiir C. Schott zum 65. Geburtstag, a cura di M. Senn e C. Soliva,
Bern - Frankfurt a.M. 2001, pp. 99-108, la frase citata a p. 108). Ribadisce questa (discutibile)
affermazione in Methoden cit., p. 4, e dedica la parte centrale del suo saggio (pp. 25-53) a col-
mare questa “lacuna”.

1 Biihler usa percio i termini di “Infiltration” (Methoden cit., pp. 9, 59) oppure “Triufeln” (ibi-
dem, p. 59).

? Ibidem, p. 60. Ho formulato un primo, sommario giudizio in merito in P. Caroni, Al di fuori di
ogni contrapposizione dialettica: “Vaterldndisches Recht” nella Svizzera settecentesca, in Il
diritto patrio tra diritto comune e codificazione (secoli XVI-XIX), a cura di I. Birocchi e A.
Mattone, Roma 2006, pp. 173-197, specialmente p. 176, nota 9.

2! Cosi esplicitamente in due recensioni pubblicate in «ZRG», Germanistiche Abteilung, 123
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parimenti convinti quegli storici, che hanno subito plaudito alle sue conclu-
sioni — senza comunque entrare nei dettagli* — forse perché permettono, se
condivise, di cancellare finalmente questultima isola ribelle nel bel mezzo di
una mappa continentale dominata dalla supremazia del diritto comune.
Voglio dire: le tesi di Biihler corrodono certezze secolari. Meritano, gia per
questo motivo, di venir analizzate con rigore.

3. Quale (concetto di) recezione?

Quando ragiona sulla «recezione del diritto romano-comune»®, 'autore
sceglie di muoversi in un’area chiaramente circoscritta, quella della «<nomen-
clatura»*, delle espressioni®, quindi di una terminologia di chiara ascenden-
za romanistica, come risulta dalla folta documentazione pubblica o privata,
negoziale o legislativa, che cita con grande cura. La ritiene ovviamente un
indizio non solo importante, ma anche sufficiente, di una continua e silen-
ziosa penetrazione di un mondo altro nelle fonti locali. Circoscrivendo cosi il
campo delle sue ricerche I'autore si distanzia consapevolmente da quell’ap-
proccio storiografico — propiziato da Franz Wieacker® e condiviso anche da
Ferdinand Elsener” — che insisteva piuttosto sul lento emergere della scien-
za giuridica e vedeva percio nella recezione del diritto comune anzitutto la
transizione a un nuovo stadio dell’evoluzione, quello che si esprime, come
ricordava Savigny, in un «orientamento scientifico», in forza del quale il
diritto «ora appartiene alla coscienza dei giuristi»*. E una scelta legittima,
quella di Biihler, oltre a tutto semplifica la ricerca, poiché la riduce a un rapi-
do e quasi meccanico compulsare di fonti, che garantisce sempre anche rapi-
de scoperte. Ma a me pare ugualmente discutibile, massime poiché inidonea

(2006), p. 579 e «Schweizerische Juristen-Zeitung», 102 (2006), p. 23.

2 Per esempio G. Wesener in «ZRG», Romanistische Abteilung, 124 (2007), pp. 567-568; L.
Waelkens in «Revue historique de droit francais et étranger», 84 (2006), p. 321 (che conclude
pero il suo commento con un’avvertenza a dir poco sibillina: «A décharge des collégues qu’il
amende: le droit romain ‘classique’ est un produit du dix-neuviéme siécle et on peut donc bien
avoir des difficultés a le retrouver dans les actes antérieurs»).

3 Cosi esplicitamente gia il titolo del saggio.

2 Biihler, Methoden cit., p. 11.

» { dunque parola di “Ausdruck” (ibidem., pp. 13, 15, 19, 20, 31), “Begriff” (ibidem, pp. 14, 41,
51), “Verbum” (ibidem, p. 12), “Formel” (ibidem, p. 12), “Bezeichnung” (ibidem, p. 16), “Wort”
(ibidem, p. 17), “terminus technicus” (ibidem, p. 52).

 Wieacker, Privatrechtsgeschichte cit., pp. 113 sgg. Gia nella prima edizione di questo celebre
manuale, che ¢ del 1952, 'autore aveva optato per questo diverso approccio, raccogliendo I'ap-
plauso esplicito di W. Kunkel, «ZRG» Romanistiche Abteilung 71 (1954), pp. 520 sgg. Sul punto
si veda anche T. Giaro, Alt- und Neueuropa, Rezeptionen und Transfers, in Modernisierung
durch Transfer zwischen den Weltkriegen, a cura di T. Giaro, Frankfurt a.M. 2007, pp. 273-317,
specialmente 282.

" Lo sottolinea anche D. Willoweit nella premessa agli articoli scelti di Elsener, Studien cit., pp.
7-15.

# F.C. von Savigny, Vom Beruf unserer Zeit fiir Gesetzgebung und Rechtswissenschaft,
Heidelberg 1814, p. 12 (qui nella traduzione in G. Marini, A.F.J. Thibaut-F.C. Savigny. La pole-
mica sulla codificazione, Napoli 1982, p. 100).
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a cogliere e descrivere la complessita delle situazioni via via esaminate. Come
tentero di mostrare.

3.1. Se nel 1980 poteva sembrare scontato vedere nella recezione anzitutto un
apporto terminologico-concettuale”, oggi questa scelta € difficilmente condi-
visibile, appare persino quale occasione sprecata. In questi ultimi trent’anni
sono infatti emerse nuove metodologie, che hanno guardato diversamente
anche al tema qui discusso e I’hanno cosi liberato da quell’angusta gabbia,
nella quale I'avevano spesso rinchiuso gli storici del diritto. Per farne final-
mente una categoria generale della storia sociale in senso lato, quindi della
cultura, della letteratura, della linguistica, della musica, anche (ma appunto
non solo) del diritto. Le loro riflessioni hanno gettato nuova luce su fatti ora-
mai appurati, ne hanno fatto risaltare aspetti finora ignoti o poco considera-
ti. E hanno a tal modo vivacizzato il nostro approccio a un tema che lenta-
mente stava atrofizzandosi.

Ragionandone riassuntivamente qui*, penso anzitutto a come ’ermeneu-
tica ha spostato la nostra attenzione sul destinatario di un messaggio, dal
quale solo dipende in ultima analisi il significato concreto conferito a un reci-
pendium. A come ci ha insegnato a considerarne i giudizi®, a metterli in rela-
zione non tanto con un suo atto valutativo, quanto con la sua precompren-
sione, ragione per cui &€ sembrato lecito affermare che il destinatario recepi-
sce non come vuole, nemmeno come puod, ma come ¢*. Ma alludo pure alla
fecondita di quel dibattito che, provocato da statements salutarmente dis-
parati — come lo sono quelli espressi da fautori della teoria sistemica, da evo-
luzionisti, da comparatisti, da sociologi e da storici — ha ripetutamente e a
lungo messo a fuoco il tradizionale concetto di recezione, contrapponendolo
ad altri ritenuti opposti o complementari, come per esempio transfer, trans-

¥ L’autore aveva ragionato sul concetto di recezione e respinto la tesi della

“Verwissenschaftlichung”, senza peraltro motivare questa sua scelta, in Rechtsquellentypen,
Ziirich 1980, pp. 50-68. Analoghe le riflessioni di J. Lautner, che dal 1930 al 1967 era stato tito-
lare della cattedra romanistica nell’Universita di Zurigo (J. Lautner, Zur Bedeutung des rémi-
schen Rechts fiir die europdische Rechtskultur und zu seiner Stellung im Rechtsunterricht,
Ziirich 1976, pp. 27, 45-46, 128 nota 269). Ma Lautner fu meno drastico nel separare i due
momenti: si veda p. 27 nota 61.

* Un esempio basta a documentarlo, quello della voce Rezeption nell’Evangelisches
Staatslexikon, Stuttgart-Berlin 1966, p. 1874. Redatta da H. Coing vedeva nella recezione «den
Vorgang der Aufnahme des romischen Rechts in Deutschland, im spéteren Mittelalter und am
Beginn der Neuzeit. Die Rezeption war ein langdauernder Prozess, der im 13. Jahrhundert
begann und erst im 16. Jh. seinen Abschluss fand». Nell'ultima edizione di questo prestigioso
dizionario enciclopedico, quella del 2006, 1a voce & scomparsa del tutto.

3! L’accenno si vuole sommario, non essendo questo il tema del presente contributo.

32 Notevolissime anticipazioni di questo metodo in P. Koschaker, Europa und das rémische
Recht, Miinchen-Berlin 19664, p. 282; Wieacker, Privatrechtsgeschichte cit., pp. 16 sgg., 45.

3 P. Caroni, Receptio duplex vel multiplex. L’ABGB nel contesto svizzero, in LABGB e la codifi-
cazione asburgica in Italia e in Europa. Atti del convegno internazionale, Pavia 11-12 ottobre
2002, a cura di P. Caroni ed E. Dezza, Padova 2006, pp. 497-524, specialmente 516-517, 520; P.
Caroni, Gesetz und Gesetzbuch. Beitrdge zu einer Kodifikationsgeschichte, Basel - Genf-
Miinchen 2003, pp. 303 sgg.
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plant, borrowing, acceptation, translatio, traditio, Wiedergeburt, ecc.”.
Senza dimenticare in terzo luogo quell'importante filone di ricerche che inda-
ga da qualche anno sulla “Verschriftlichung” tardomedievale del diritto con-
suetudinario locale, trasmesso finora solo oralmente. E che non si acconten-
ta di appurare il contenuto di questo diritto, ma si interroga preferibilmente
sui motivi di tale operazione, sulle procedure di volta in volta seguite e sulle
conseguenze che provoco, rispettivamente sull'impatto concreto del diritto
scritto sulla realta sociale®.

3.2. Se avesse frequentato anche solo uno di questi cantieri, tuttora aperti e
operosi; e se avesse tentato di riflettere su quanto proponevano e propongo-
no, Biihler si sarebbe tosto accorto che la strada imboccata per “scoprire” la
recezione non era la piu indicata. Suggeriva infatti di aggrapparsi esclusiva-
mente alle parole, senza tener conto del loro entroterra, ossia di tutto quanto
le incorniciasse: della societa che le aveva prima volute e confezionate, poi
adoperate e inserite in quei documenti, nei quali noi oggi, a distanza di seco-
li, le riscopriamo. E analogamente non riteneva urgente appurare il significa-
to concreto di questo “trapianto”, delle pratiche che facilito, provoco oppure
impedi*.

Semplifica magari la ricerca, questa scorciatoia, come ho ricordato. Ma
nasconde altresi una verita fondamentale: che le parole, quelle che contano,
non arrivarono da sole, spinte dal vento di mezzogiorno, ma furono piuttosto
accompagnate da mani tanto o poco esperte. Che sapevano come maneggiarle
e come ora sottenderle (o sostituirle) al diritto preesistente. Fuor di metafora:
abbagliato dalla “semplicita” del metodo poi scelto, 'autore ha preferito non
vedere che la terminologia giusromanistica era in realta il biglietto da visita dei
giuristi, e che loro, i giuristi, erano 'oggetto del desiderio. Dove venivano per-

** Una sede indubbiamente privilegiata di questo dibattito & stato, negli ultimi dieci anni, il Max-
Planck-Institut fiir Européische Rechtsgeschichte di Francoforte. Averlo animato con intelligen-
za pari al coraggio ¢ stato un grande merito della compianta collega Marie Therese Fogen. Si
veda per esempio: M.T. Fogen e G. Teubner, Rechtstransfer, in «Rechtsgeschichte», 7 (2005),
pp- 38-45; G. Teubner, Rechtsirritationen. Der Transfer von Rechtsnormen in rechtssoziologi-
scher Sicht, in Soziologie des Rechts. Festschrift fiir E. Blankenburg, a cura di J. Brand, Baden-
Baden 1998, pp. 233 sgg.; Giaro, Alt- und Neueuropa cit., pp. 279-290. In campo comparatisti-
co il dibattito viene periodicamente vivacizzato dalla contrapposizione delle tesi di A. Watson
(per esempio in Legal Transplants: an approach to comparative Law, Athens-Georgia 1993%) e
P. Legrand (Le droit comparé, Paris 2009°, passim; ma anche The same at the different, in
Comparative Legal Studies: Traditions and Transitions, a cura di P. Legrand e R. Munday,
Cambridge 2003, pp. 240-311). Tentano con grande prudenza di percorrere una via mediana i
due contributi di G.M. Rehm, Transplants as tool of legal reform, e R. Knieper, Boundaries and
potentials in the transfers of law: An advisors’s view of legal cooperation, in «Rabels Zeitschrift
fiir ausldndisches und internationales Privatrecht», 72 (2008), pp. 1-42 e 88-113.

% Si veda anzitutto S. Teuscher, Erzihltes Recht. Lokale Herrschaft, Verschriftlichung und
Traditionsbildung im Spdtmittelalter, Frankfurt a.M. - New York 2007.

36 Di «trapianto normativo» ha parlato U. Santarelli in un’acuta voce di enciclopedia (Recezione,
in Enciclopedia del diritto, vol. XXXIX, Milano 1988, pp. 58-68, la citazione a p. 59). Ma ha subi-
to precisato che in realta il concetto di recezione non rinvia a singole norme dapprima inserite
nel (e piu tardi derivate dal) Corpus iuris, ma ad un fenomeno ben altrimenti complesso, del
quale la scienza giuridica — con la cultura, dalla quale germoglio — fu costitutiva (pp. 66-67).
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cio attesi e blanditi, perché ritenuti capaci di corrispondere alle attese dei loro
committenti, rispettivamente di realizzare le riforme da questi auspicate, non
arrivavano a mani vuote, ma muniti di solida scienza. Non pero di una scien-
za giuridica qualunque, ma della sola disponibile allora. Che era concreta, per-
ché cresciuta su materiali storici, quelli ordinati nel Corpus iuris. Per questo
motivo non & facoltativo, ma inevitabile vedere nella recezione del diritto
comune anzitutto una vera e propria “Verwissenschaftlichung’ della pratica
giuridica. L’aveva intuito Savigny nel frammento gia citato, lo ribadi due gene-
razioni piu tardi con granitica certezza Rudolf Sohm: «Weil wir der fremden
Rechtswissenschaft bedurften, haben wir das fremde Recht rezipiert»*.

Ora e appurato, che il motivo determinante del rifiuto svizzero della
recezione non fu la paura di dover vivere sotto un diritto diverso, nuovo ed
estraneo, percio incomprensibile, ma piuttosto il desiderio di opporsi alla
presenza e all’attivita dei giuristi. Era radicato nelle strutture repubblicane
dei singoli Cantoni, di quelli cittadini come di quelli campagnoli, intendeva
dunque garantire una gestione diretta e democratica delle faccende giuridi-
che, impedendo che venissero monopolizzate dagli specialisti®. Ai quali gli
umori popolari riservarono spesso apprezzamenti poco gratificanti. E ben
vero che, dal suo punto di vista, Biihler non & tenuto a ragionare su questi
interrogativi®. Ma non puo ugualmente impedire a chi muove da altre pre-

37 Vocabolo quasi intraducibile. Anche se letteralmente aderente, «scientificizzazione» (cosi U.
Santarelli rende in italiano il vocabolo usato da Wieacker: Storia del diritto privato moderno, 1,
Milano 1980, pp. 187 sgg.) irrompe nella frase con il fragore di un mattone lanciato contro una
vetrina.

* R. Sohm, Die deutsche Rechtsentwicklung und die Codificationsfrage, in «Zeitschrift fiir das
Privat- und o6ffentliche Recht der Gegenwart», 1 (1874), pp. 245-280, la frase citata a p. 258.

* Molti autori vedono nell’istinto repubblicano, quindi nella vitalita di strutture associazionisti-
co-democratiche, il motivo prevalente dell’'opposizione alla salita in cattedra della scienza giuri-
dica. Cosi ad esempio F. von Wyss, Das Schweizerische Privatrecht in seiner Beziehung zur
Rechtswissenschaft, Ziirich 1863, pp. 3-7; Paul F. von Wyss, Uber Rechtsstudium in der Schweiz
und Studium des Schweizerischen Rechts, Basel 1874, pp. 6-7; Huber, Geschichte cit., p. 122;
Liver, Allgemeine Einleitung cit., pp. 17-18; Lautner, Bedeutung cit., p. 44; Schott, Wir
Eidgenossen cit., pp. 40-45; P. Caroni, Statutum et silentium. Viaggio nell’entourage silenzioso
del diritto statutario, in «Archivio storico ticinese», 32 (1995), pp. 129-160, specialmente 148;
Caroni, Rechtseinheit. Drei historische Studien zu Art. 64 BV, Basel - Frankfurt a.M. 1986, pp.
95-96. A conferma di quella tesi, che crede nella congruenza fra strutture politiche e I'articolar-
si del diritto. Cosi esplicitamente gia E. Huber, Die Schweizerischen Erbrechte in threr
Entwicklung seit der Ablosung des alten Bundes vom deutschen Reich, Bern 1872, pp. Ve 87 e
recentemente Caroni, Vaterldndisches Recht cit., pp. 177, 186. Congruenza del resto documen-
tata anche dall’atteggiamento apertamente ostile della repubblica oligarchica veneziana e del suo
patriziato nei confronti della scienza giuridica, delle subtilitates iuris e del diritto comune. Erano
in compenso tenaci assertori dell’aequitas e dell’arbitrium giudiziale, quindi di un approccio
pragmatico ai problemi della giustizia. Si veda per esempio G. Cozzi, La politica del diritto nella
repubblica di Venezia, in G. Cozzi, Repubblica di Venezia e stati italiani. Politica e giustizia dal
secolo XVI al secolo XVIII, Torino 1982, pp. 217-318, passim; G.M. Varanini, Gli statuti delle
citta della Terraferma veneta nel Quattrocento, in Statuti citta territori in Italia e in Germania
tra medioevo ed eta moderna, a cura di G. Chittolini e D. Willoweit, Bologna 1991, pp. 247-317,
specialmente 257-261, 296, 313; A. Cavanna, La storia del diritto moderno (secoli XVI-XVIII)
nella piu recente storiografia italiana, Milano 1983, pp. 59-63, 110.

“ Avendo scelto di inventariare i fonemi giusromanistici, tutto il resto, quindi anche ’esplora-
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messe e giudica condizionato da altre coordinate di formulare apprezza-
menti meno euforici.

Concretamente: 'emersione — peraltro incontestata — di una terminolo-
gia vagamente sapienziale nelle fonti giuridiche di un territorio, il cui diritto
ancora «viveva nella coscienza di tutto il popolo»*, appare problematica.
Sembra infatti documentare pitt un contatto episodico, fortuito e superficiale
che non la volonta esplicita di servirsi di una forma per impadronirsi del cor-
rispondente contenuto. Un contatto volto a rivestire di un abito moderno, un
po’ esotico e indubbiamente elegante, una realta tradizionale e tuttora condi-
visa. Non mancano attestazioni esplicite in questo senso®, come anche casi di
fantasiose storpiature (o maldestre manipolazioni) della terminologia classi-
ca®. Fanno pensare a quelle piante appunto esotiche, che rincasando dalle
vacanze — e forse violando le prescrizioni doganali — portiamo con noi per
prolungare il ricordo delle vacanze, e che nel giro di poche settimane poi
avvizziscono, venendo loro a mancare I'habitat. Questo fu magari anche il
destino di molte formule freneticamente volute*, ma poi — prive loro pure del
necessario habitat, che solo il giurista poteva garantire — risucchiate dalla
logica di un diritto ancora popolare.

3.3. Puo avere un suo fascino (piti o meno discreto) la caccia alle parole rive-
latrici, che il nostro autore ha praticato con abnegazione. Gia, perché ha
mimato con successo quella disinvoltura, con la quale talvolta i comparatisti
saccheggiano la storia per colmare i vuoti delle loro cattedrali. Sanno che cosi
facendo manipolano il passato e lo colonizzano a piacere, ne sono talvolta —
bonta loro — persino fieri, anche se feriscono la suscettibilita degli storici. Ma
non per questo demordono®.

zione del loro divenire, esulava infatti dalle sue ambizioni.

*I Savigny, Beruf cit., p. 11 (qui nella traduzione in Marini, La polemica cit., p. 100).

# Citano casi concreti: Huber, Geschichte cit., pp. 116-117; P. Walliser, Romischrechtliche
Einfliisse im Gebiet des heutigen Kantons Solothurn vor 1500, Basel - Stuttgart 1965, pp. V e
223; L. Carlen, Walliser Rechtsgeschichte. Ausgewdhlte Aufsdtze, Brig 1993, pp. 268-269;
Caroni, Einfliisse cit., pp. 35-36, 209. Desta invece qualche sorpresa il fatto che anche Biihler se
ne renda chiaramente conto, si veda Methoden cit., pp. 6, 7, 8, 13, 14, 16-17, 18, 19, 25, 29, 32,
35, 39, 41, 47, 48, 49, 52, 53, 55.

# Chi consulta ad esempio le convenzioni concluse in vista del matrimonio o gli atti mortis
causa, si imbatte regolarmente in storpiature talvolta molto colorite di termini classici, cosi ad
esempio della dote «cui dicitur morkengaba, vel cresementum vel augmentum dotis» (cosi in
una redazione del diritto consuetudinario vallesano della prima meta del XV secolo, si veda A.
Heusler, Rechtsquellen des Cantons Wallis, Basel 1890, p. 157).

* Di «frénésie de formules romaines» ha parlato S. Stelling-Michaud, L’Université de Bologne
et la pénétration des droits romain et canonique en Suisse, Genéve 1955, p. 234.

# Rinvio in merito a quanto ho scritto recentemente in P. Caroni, La solitudine dello storico del
diritto. Appunti sull’inerenza di una disciplina altra, Milano 2009, pp. 185-186. A questi rilievi
aggiungo un’ultima “perla”, scoperta recentemente, ossia la candida confessione che si legge in
P. Jung, Die Kodifikation des Europdischen Zivilrechts im Spiegel historischer Texte, Halle -
Wittenberg 2004, p. 3: «Ich muss hier vorwegschicken, dass ich insoweit génzlich unhistorisch
vorgehe und die Texte nicht nur losgelost von ihrem jeweiligen zeitgeschichtlichen Kontext als
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Ma Biihler non € un comparatista. Se rincorre, colleziona e ordina quelle
parole-chiave, delle quali si & detto, non lo fa per riparare il tetto della sua
casa, quindi non per sovvenire al presente. Lo fa piuttosto per documentare
una continuita. Ma quale? Quella che puo ragionevolmente sprigionarsi dalle
parole. Ma da parole, ¢ bene non dimenticarlo, preventivamente espropriate
del loro entourage, in un certo senso scarnificate e solo grazie a questa “cura”
parificate, allineate a documentare una longue durée, che lo storico del dirit-
to sembra peraltro apprezzare piu dei suoi colleghi di discipline contigue®.

Non credo che la “resa” di quest’operazione sia modesta. Ma va pur detto
che ¢ esclusivamente di natura omofonica. Documenta infatti la continuita di
suont, quelli prodotti dalle parole scritte (magari) nello stesso modo, ma che
di volta in volta, se reinserite nel loro contesto spaziale e temporale, assumo-
no poi significati diversi”. Ognuno ha naturalmente il diritto di votarsi a que-
ste ricerche, di apprezzarne e diffonderne gli esiti. Ma chi si accontenta di una
resa omofonica per inferirne anche una continuita di significati (materiali) —
questa ¢ in fondo ’'ambizione del nostro autore — prende secondo me luccio-
le per lanterne. Ed evoca scenari destinati a rimanere del tutto immaginari.

4. La sussidiarieta del diritto comune

Se mi fermassi qui, a questo consuntivo schematico e poco lusinghiero,
farei giustizia sommaria. Preferisco percio verificare queste mie conclusioni,
saggiarne la plausibilita. Per esempio mostrando le conseguenze negative
dell’oscuramento di quel contesto, che accerchiava le parole-chiave via via
usate dal nostro autore. E di farlo analizzando qualche situazione concreta,
sulla quale lui pure si ¢ soffermato.

La prima ruota attorno a quella massima, che invitava il giusdicente a far
capo al diritto comune per sopperire al silenzio del diritto locale-statutario,
applicabile in prima battuta. Il suo significato concreto non era scontato, ma
dipendeva dal contesto culturale. In Italia, ove gli statuti la evocavano spes-
so ed esplicitamente®, aveva una portata fondamentale, speculare com’era
all’lomonimo sistema delle fonti, quello che bene o male funziono fino a due
secoli fa. Prerogativa di giuristi, da loro percio esclusivamente gestito, poiché
solo loro sapevano come attingere al tesoro magmatico rinchiuso nel Corpus

Steinbruch zur Gewinnung und Illustration auch aktuell bedeutsamer Ideen und
Argumentationsmuster heranziehe».

* Anche l'affermazione, nella quale talora ci imbattiamo, secondo cui la scansione dei “tempi
lunghi” si addica perfettamente alla vita del diritto (cosi per esempio P. Grossi, Prima lezione di
diritto, Roma - Bari 2003, pp. 21-22; S. Lepsius nella «Zeitschrift fiir Neuere Rechtsgeschichte»,
27 [2005], pp. 308-309) meriterebbe di venir analizzata con maggior rigore.

*7 Sulla continuita “omofonica” si veda Caroni, La solitudine cit., pp. 193 sgg.

* «I da notarsi, che quand’anche nel presente Statuto non fosse stata espressa quest’ultima clau-
sola, si dovrebbe nondimeno sottintendere, per la regola generale altrove stabilita, secondo ’as-
sioma de’ legisti»: lo si legge negli Statuti di Milano, volgarizzati con note e spiegazioni, a pub-
blica intelligenza e utilita, Milano 1773, p. 133.
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iuris, il sistema interferiva gia nell’interpretazione del diritto statutario, che
si auspicava possibilmente conforme al calco romanistico®. Senza di che
sarebbe stato difficile chiamarlo come davvero si fece. Altrove, in mancanza
di un medium sapienziale, ove dunque la sede del diritto era ancora «la
coscienza comune del popolo»*, la sua importanza era ovviamente pitt mode-
sta. Si accontentava di additare al giudice I’esistenza di un serbatoio alterna-
tivo di soluzioni concrete, alle quali ricorrere per colmare le lacune (vere o
presunte) dello statuto®.

Anche Biihler la ricorda, questa massima, quando la ricca ma disparata
documentazione che allega glielo permette. Ma ignora (o forse non ritiene
degna di considerazione) la sua bivalenza. Allinea percio situazioni molto
diverse, perché caratterizzate da una sussidiarieta ovvero forte (scil. sorretta
dalla scienza giuridica®), ovvero debole (scil. semplicemente alternativa®).
Non credo I’abbia fatto consapevolmente, magari per dimostrare che anche in
tema di sussidiarieta non avevamo nulla da invidiare ai vicini. Ma & innega-
bile che rimescolando impassibilmente cose diverse non si sia poi accorto di
un fatto storicamente eccezionale: che cioé nei baliaggi “italiani” degli
Svizzeri e delle Tre Leghe Grigie* le due valenze della sussidiarieta, attratte-
vi e sollecitate dalle inevitabili tensioni politiche sottese alla “sudditanza” —,
si siano ripetutamente scontrate, dando vita a fuochi d’artificio, che attendo-
no sempre ancora di venir studiati e descritti con la necessaria circospezio-
ne*. Non solo perché unici a livello continentale, come ho spesso tentato di
ricordare. Ma proprio anche perché documentano quell'insularita dell’evolu-
zione giuridica confederale, che I’autore — come pretendono le sue conclusio-
ni — ha invece voluto negare. Ragione per cui non & davvero il caso di passar-
li sotto silenzio.

¥ Gli Statuti di Milano volgarizzati cit., p. XI dell'Introduzione ricordano che «per universale
sentimento de’ Dottori tutte le leggi municipali di qualunque siasi nazione ricevono da quello
stesso Gius commune la loro prima e naturale interpretazione». Ma € bene non dimenticare che
in epoca moderna questa regola fu spesso disattesa e fece posto a un’interpretazione autonoma
dello ius proprium. Si veda per esempio infra, nota 69, come anche P. Caroni,
Entwicklungstendenzen im Schweizer Rechtsleben. Bemerkungen zur schweizerischen
Rechtsgeschichte der Neuzeit, in «Zeitschrift fiir historische Forschung», 2 (1975), pp. 223-240,
specialmente 229, e la bibliografia ivi citata.

%0 Savigny, Beruf cit., p. 11 (qui nella traduzione in Marini, La polemica cit., p. 99).

*! Giaro, Alt- und Neueuropa cit., pp. 292-293; Caroni, Statutum et silentium cit., pp. 139-140.
>2 Biihler, Methoden cit., p. 44.

33 Ibidem, pp. 2, 55, 59 (ove 'autore riassume e bilancia cosi: «Die Lehre von der Immunisierung
des dlteren schweizerischen Rechts gegeniiber dem romischen Recht ldsst sich nicht aufrecht
erhalten. Auch ist jene gegeniiber der Subsidiaritdt des gemeinen Rechts im Sinne einer wesent-
lich stdrkeren Beriicksichtigung zu revidieren»).

54 1 primi comprendevano il territorio che a partire dal 1803 divenne il Cantone Ticino; i secon-
di consistevano in tre distinte entita politico-amministrative, ossia la Valtellina, Chiavenna e
Bormio. Si veda P. Caroni, Sudditi subalpini a confronto, in «Archivio storico ticinese», 38
(2001), pp. 293-298, passim.

55 A ulteriore dimostrazione del fatto, che anche un sistema delle fonti si articola in sequela a esi-
genze emerse in ambito politico, in un certo senso percio le riflette: Caroni, Statutum et silen-
tium cit., pp. 146, 151.

65



Pio Caroni

Erano dunque terre, questi baliaggi “italiani”, nelle quali la tradizione
scientifica, con le tournures, i miti e i rinvii, che le erano propri, si era presto
insediata. Ivi presumibilmente sospinta, come pare ragionevole ritenere, dal-
I'influenza di centri che, come Milano e Como, I’avevano subito condivisa e
diffusa. Lo documenta, fra altre cose, proprio anche il rinvio sussidiario al
diritto comune: gia noto a statuti quattrocenteschi*, diventa in epoca moder-
na formula corrente”, in realta una clausola poco meno che superflua®, anche
se dai contorni vaghi, piu allusivi che espliciti. Predestinata percio a venir
letta come suggerivano le strategie — spesso contrastanti — dei padroni e dei
sudditi.

Ai primi, che da sempre amavano gestire in prima persona anche il
mondo dei precetti giuridici e delle contese che ne nascevano, I'impatto con
la realta cosi diversa — gia perché popolata da avvocati, procuratori e sapien-
ti, che discutevano in latino e si richiamavano, quando sembrava utile, a un
ordinamento lontano e inafferrabile, ma appunto non inerme — dei paesi
soggetti risulto indubbiamente traumatico®. Tentarono comprensibilmente
di raddrizzare il quadro o, almeno, di limitare i danni. Per esempio asseren-
do che le spesso invocate «leggi et ragioni communi»® rinviassero a ben
vedere al diritto del princeps, ossia del titolare della sovranita politica, quin-
di in ultima analisi al loro diritto comune® rispettivamente — facendo que-
sto difetto per I'endemica frammentazione — al diritto del Cantone di origi-
ne del balivo giudicante®. Mancando ancora quasi del tutto le relative ricer-
che, resta arduo valutare I'esito di questo ribaltone. Ragione per cui la pru-
denza rimane d’obbligo. Non mancarono infatti né repliche teoriche a que-
sto forse temerario assunto®, né echi di improvvisi ravvedimenti, al momen-

6 Lugano 1441, cap. 3 e 220; Valle Maggia, in «Archivio storico ticinese», 5 (1963), p. 686.

7 Bellinzona 1692, capp. 3; Valle Maggia 1626, 1/1, I1/79, 83; Lugano 1696, capp. 2, 114, 124, 177,
191, 197, 200, 201; per la Valtellina e Chiavenna si vedano i rinvii in Caroni, Sudditi subalpini
cit., p. 298, nota 36.

*¥ Lo ricordano gli Statuti di Milano volgarizzati, che ho gia citati supra, nota 48.

% Caroni, Statutum et silentium cit., pp. 148-151; Caroni, Sovrani e sudditi nel labirinto del dirit-
to, in Storia della Svizzera italiana dal Cinquecento al Settecento, a cura di R. Ceschi, Bellinzona
2000, pp. 581-596, specialmente 588-590.

% Cosi per esempio gli Statuti della Valle Maggia 1626, I/1.

®! Questo il tenore dei decreti pubblicati da A. Heusler nella «Zeitschrift fiir Schweizerisches Recht»
[d’ora in poi «ZSR»], 12 (1893), N. 443, 450/452, degli Statuti criminali di Bellinzona del 1692, cap.
27, degli Statuti di Blenio del 1500, cap. 93 e degli Statuti della Riviera 1632, cap. 93. Sul versante
grigione I'equiparazione ius commune/diritto comune retico fu invece un fatto isolato. Vi ricorse —
se vedo bene — solo J.B. Tscharner in uno scritto del 1789, teso a contestare il Ragionamento giu-
ridico-politico sopra la costituzione della Valtellina e del contado di Chiavenna dell'insigne giuri-
sta valtellinese Alberto de Simoni, apparso anonimo nel 1788. Si veda J.B. Tscharner, Griindliche
Darstellung der landesherrlichen Rechtsamen der hohen und Souverainen Republik Graubiinden
tiber die Provinzen Veltlin und Clefen, Chur 1789, pp. 55-58.

2 Statuti della Riviera 1632, cap. 93: nel silenzio dello statuto e della consuetudine «che il Podesta
abbia d’osservare e sentenziare conforme agli statuti et consuetudini delli tre Cantoni et se nelli detti
Cantoni in cio fossero differenti, habbia di seguire quello nel suo Cantone sara statuito e solito».
Questa norma statutaria sconfessa la ricostruzione dei fatti proposta da Biihler, Methoden cit., p. 44.
 In cio si distinse il giurista valtellinese Giuseppe Vincenzo Besta (1752-1840), al quale dobbia-
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to di attenersi alla nuova graduatoria, per esempio decidendo vertenze con-
crete®. Non € percio da escludere che improvvise indolenze o sorde ostru-
zioni da parte dei sudditi abbiano col tempo convinto i Magnifici Signori a
battere altre strade, ossia a imboccare scorciatoie esterne al reticolo traccia-
to dal sistema, quindi in grado di garantire esiti meno aleatori e piu rapidi.
Quelle per esempio che prevedevano I'emanazione e la diffusione capillare
di grida e decreti®.

Quanto ai secondi, ossia ai sudditi, il loro compito era certamente diver-
so e forse anche piu agevole. Gia perché giocavano in casa, si muovevano in
uno spazio materiale e dottrinario familiare, che conoscevano a menadito e
che sapevano, quand’era necessario, sfruttare con destrezza (e furbizia). Per
blindare il sistema, ovviamente, come usa dire oggigiorno. Non pero — come
eravamo abituati a pensare — in vista di farne risplendere la purezza romani-
stica e quindi per impedire ai Signori di inquinarla con indesiderati apporti
di origine barbaro-germanistica®. Ma per esigenze materiali, tutte legate alla
loro situazione politica e al desiderio di non deteriorarla. Da sudditi, quali
erano, vedevano infatti nel loro sistema delle fonti una diga capace di resi-
stere agli assalti e alle incursioni dei Signori, massime poiché vanificava a
limine i loro ripetuti tentativi di legiferare, di farlo senza nemmeno cercare il
concorso dei destinatari, proprio come quei sovrani assoluti, ai quali peraltro
molti di loro guardavano con simpatia®.

Teoricamente non era difficile servirsi del sistema delle fonti per intrap-
polare l'ipotetico indesiderato legislatore. Bastava ribadirne 1'ubiquita spa-
zio-temporale e la completezza materiale, la sua indiscutibile omogeneita e
coerenza, quindi un’autonomia, che non tollerava né correzioni né aggiunte
esterne. Bastava cioe rappresentarlo quale «fissa legislazione perpetua,

mo un notevole commentario manoscritto degli Statuti valtellinesi del 1548, datato 1795, con-
servato nella Biblioteca dell’Universita degli Studi di Milano, Fondo Besta, B1 G55. Si diffonde
sull’argomento qui all’esame sia nelle Osservazioni generali sopra la competenza de Statuti, §
4, sia nel commento al cap. 2 degli Statuti, art. 14. Sull’autore di quest’opera si veda qualche rag-
guaglio in Caroni, Einfliisse cit., p. 62, nota 10.

® Si vedano gli atti di un processo celebrato davanti al Tribunale della Riviera il 31 luglio e il 14
agosto 1787, ove sia l’attore che il convenuto si richiamarono alle Institutiones Iustiniani IV, 5,
3 (Archivio Cantonale Bellinzona, Riviera, Cartella n. 11). Ma sul valore concreto da attribuire a
questo documento nulla puo essere affermato, senza prima aver esaminato sistematicamente la
giurisprudenza di questa istanza.

% Si veda in merito quanto ho scritto in Caroni, Statutum et silentium cit., pp. 157-160 e Caroni,
Sovrani e sudditi cit., pp. 592-593.

% Formulo con qualche ironia, riproponendo comunque i termini “idealistici” di un confronto
scientifico connaturale agli storici del diritto, perché radicato nella bipartizione propugnata dalla
scuola storica, che ancora nel secolo scorso fu vivace.

7 Se & nota 'ammirazione che Salomon Landolt, il celebre Landvogt von Greifensee evocato con
maestria da Gottfried Keller nelle Ziiricher Novellen, nutriva per Federico il Grande di Prussia (D.
Hess, Salomon Landolt. Ein Charakterbild, Ziirich - Leipzig 1912, pp. 42, 44, 46-47, 170-171), non
€ meno degno di attenzione 'apprezzamento generalmente positivo da parte degli aristocratici
svizzeri. Si veda per esempio, con le sfumature del caso, O. Eisenmann, Friedrich der Grosse im
Urteil seiner Schweizer Mitwelt, Ziirich 1971; R. Witschi, Friedrich der Grosse und Bern, Bern
1926; U. Im Hof, Isaak Iselin und die Spdtaufkldrung, Bern 1967, pp. 135-137, 196-197.
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immobile e inviolabile»®, per scoraggiare ogni contrario conato. Esito questo
raggiungibile ovvero dilatando ad arte la valenza del diritto statutario, insi-
stendo percio sull’'urgenza di interpretarlo non quale semplice ius non com-
mune, ma quale ordinamento autoreferenziale®; ovvero sottolineando I’asso-
luto, indiscutibile automatismo del soccorso offerto dal diritto comune nel
malaugurato caso di lacuna statutaria. Un automatismo che chiudeva ogni
discorso, poiché reprimeva «qualunque pretesto di necessaria provvidenza
potesse stimolare 1’alta Podesta a farvi addizioni di legislatura»™.

Quale insegnamento trarne e come concludere queste riflessioni sulla
sussidiarieta del diritto comune? Affermando che se & vero che 'antagonismo
politico non ha creato il divario fra le due contrapposte filosofie della sussi-
diarieta, va ugualmente ammesso che se n’¢ poi appropriato, l’ha strumenta-
lizzato, quindi anche accentuato e irrigidito. E cio in sequela alla funzione
difensiva, alla quale il sistema delle fonti era destinato a servire.

Pare lecito dedurre, da questa prima conclusione, che venendo meno la
molla politica, ove dunque le regole giuridiche potevano essere adottate o
respinte senza pregiudizi per 'autonomia di chi le maneggiava, queste “cir-
colassero” liberamente, potessero venir scelte, adottate, modificate esclusiva-
mente in base alla loro maggior o minor idoneita a soddisfare esigenze del
destinatario, a comporne i litigi, a fugarne i dubbi, a risolvere dunque pro-
blemi concreti. Le ricerche di Biihler confermano del resto pienamente que-
sta deduzione quando documentano la ripetuta adozione di termini (e qual-
che volta anche dei relativi istituti) “romanistici” negli ordinamenti cittadini
o campagnoli della Svizzera alemannica in epoca moderna. Singole, puntuali
“annessioni”, che nessuno contesta. Volendolo avrebbe potuto documentare
anche l'operazione inversa, solo che non rientrava nel suo programma, per-
ché ne avrebbe messo in ombra il messaggio centrale. Operazione inversa,
che pur esiste e gia venne studiata, consistente nell'inserimento di istituti,
norme, regole di origine non sapienziale (e solo in questo senso “germanisti-
ca”) in ordinamenti statutari della Svizzera italiana”. Non c¢’é¢ nessun motivo
di tacerle, tutte queste “manovre”. Sono in realta cose ovvie, scontate. Da che
mondo & mondo anche le regole giuridiche viaggiano, se la politica non le
blocca. Viaggiano per sopperire alle necessita materiali del destinatario.
Come tante altre merci, del resto. E senza lasciarsi condizionare dalle nostre
ottiche taroccate, che ne fanno volentieri indizi di fantomatiche recezioni (e
continuita), romanistiche o germanistiche che siano.

% Cosi I'aveva descritto G.V. Besta nel suo Commento al cap. 105 degli Statuti criminali valtelli-
nesi, p. 2.
% Questa la soluzione preferita da Besta, Commento al cap. 188 degli Statuti civili valtellinesi, pp.
1 e 9. Cito parzialmente questi frammenti in Statutum et silentium cit., pp. 154-155.
2 . LT M

G.V. Besta, Commento al cap. 105 degli Statuti criminali valtellinesi, p. 2.
' Mi permetto di rinviare a mie ricerche di quarant’anni fa, in capo alle quali ho creduto di scor-
gere 'evoluzione “riassunta nel testo” nelle tre valli italofone delle Leghe Grigie, ossia Mesolcina,
Bregaglia e Poschiavo: Caroni, Einfliisse cit., pp. 147-150, 169-171, 207-209, 214-215.
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5. Diritto comune nella Basilea degli umanisti e oltre

E ora cambiamo scenario, senza comunque abbandonare I'universo ubi-
quitario del diritto comune. E occupiamoci di Basilea, della citta come del ter-
ritorio che lentamente, dal tardo Medio Evo, le crebbe attorno™. Libera citta
imperiale”, dal 1460 sede universitaria, finalmente centro di una prestigiosa
stagione umanistica ricca anche di feconde “ricadute” giuridiche, tutto con-
correva a farne non un imitabile modello, ma un unicum nell’appartata real-
ta della Confederazione.

Biihler la conosce bene, la storia giuridica della citta e del Cantone™, ne
parla dunque con rara competenza. Non tanto per sottolineare la peculiarita
del percorso basilese — come era lecito attendersi, viste le premesse — quan-
to per allinearlo a quello degli altri Cantoni. Ribadisce percio lo stillicidio di
concetti romanistici”, sottolinea I'impatto della Stadtgerichtsordnung del
1719 (senza peraltro considerarlo decisivo™) e sposta finalmente ’apogeo
della recezione al XIX secolo, quindi in piena eta codificatrice”. E una scelta
che ovviamente rispetto, anche se la considero con incredula perplessita.
Forse perché mi attendevo altri accenti, che proprio nel caso — appunto sin-
golare — di Basilea ritenevo fosse agevole percepire. Tento di spiegarmi, muo-
vendo da ragionamenti gia svolti in altre occasioni™.

Se nel 1432 Enea Silvio Piccolomini, presente a Basilea per il Concilio, e
quindi presumibilmente non del tutto ignaro del diritto ivi vigente e applica-
to, poteva scrivere dei basilesi che «vivunt sine certa lege, consuetudine
magis quam scripto iure utentes, sine iuris perito, sine notitia Romanorum
legum»?; e se nel 1573 Basilius Amerbach poteva confermare questo giudizio
in un suo notissimo consulto, ricordando che «de testamentis, tutelis, suc-
cessionibus perpaucas apud nos leges scriptas esse. Consuetudine vero et
more recepto plura regi, reliquia, quae legibus moreve definita non sunt, ab
arbitrio iudicum, ex aequo, ut aiunt, et bono pronuntiantium, magna pro
parte dependere»®; nel 1719, proprio emanando il nuovo Statuto cittadino, si

72 Sul lento formarsi del territorio cittadino si veda ora H.R. Hagemann, Vielschichtiges Recht.
Zivilrechtspflege im neuzeitlichen Basel, Basel 2009, pp. 16-20.

3 Sul significato concreto di questo “titolo”, tutt’altro che scontato e univoco, si veda H.R.
Hagemann, Die Rechtsgutachten des Bonifacius Amerbach, Basel 1997, pp. 76 sgg.

7 Biihler esordi come autore di opere storico-giuridiche con un notevole scritto dedicato a
Andreas Heusler und die Revision der Basler Stadtgerichtsordnung 1860-1870, Basel 1963.

7 Biihler, Methoden cit., pp. 18-21, 24-25, 26-28, 29-30, 31.

76 Ibidem, pp. 38-42.

"7 Ibidem, pp. 57-58.

8 Caroni, Entwicklungstendenzen cit., pp. 227-232; Caroni, Vaterlindisches Recht cit., pp. 187-
190; Caroni, L'educazione giuridica in Isvizzera dal XVI al XIX secolo, in «Quaderni fiorentini
per la storia del pensiero giuridico moderno», 5-6 (1976-1977), pp. 1009-1030, specialmente
1026-1027. Per questo motivo non tornero a ragionare sulla bibliografia gia esaminata, ma faro
tesoro di quanto offre quella pit recente, in primis ovviamente delle ricerche di H.R. Hagemann.
7 Citazione integrale in Caroni, Vaterlindisches Recht cit., p. 189, nota 77.

8 Testo del consulto in H. Thieme, Ideengeschichte und Rechtsgeschichte. Gesammelte
Schriften, Band I, K6ln - Wien 1986, pp. 429-431, la citazione a p. 429; Hagemann,
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volto decisamente pagina. Non tanto perché la nuova legislazione avesse
adottato un numero imprecisato® — ma comunque cospicuo — di singole rego-
le romanistiche, quanto perché rinvio sussidiariamente al diritto comune?,
sottomettendosi cosi, almeno formalmente e con radicalita finora sconosciu-
ta, all’'omonimo sistema delle fonti®.

Fu una mossa clamorosa, questa; prima ancora di appurarne le conse-
guenze concrete* lo si puo lecitamente affermare. Gia perché documenta con
chiarezza la singolarita dell’evoluzione giuridica basilese. Una singolarita tri-
dimensionale, visto che marca dapprima il rapporto fra la citta e il territorio
circostante (la cosiddetta “Landschaft™), secondariamente quello rimpetto
agli altri membri della vecchia Confederazione®, finalmente la posizione della
libera citta imperiale nei confronti dell'Impero e dei suoi innumerevoli ceti.
Ove la recezione della scienza giuridica si era generalmente consumata fra il
XV e il XVI secolo ed era stata, con tutte le riserve del caso, tendenzialmente
totale. E I'aspetto che reclama qualche ulteriore approfondimento.

Vi é anzitutto uno scarto cronologico. A Basilea, come risulta da quanto
si e ricordato, la transizione a una pratica giuridica sapienziale fu lenta e si
concluse (se davvero si concluse) solo nel corso del XVIII secolo®. Ossia pro-
prio in quel secolo, nel quale 'emersione del diritto naturale e la critica illu-
ministica facevano ovunque pericolosamente vacillare il mito giustinianeo®.
Nell’'ottica continentale 1’esperienza basilese va dunque ritenuta estempora-
nea. Il che sarebbe un peccato veniale, dato che ogni paese ha i suoi tempi (e

Vielschichtiges Recht cit., pp. 22, 27, 54; Hagemann, Bonifacius Amerbach cit., pp. 58-59, 222;
Hagemann, Die Rechtsgutachten des Basilius Amerbach, Basel 2001, pp. 19-20, 51-52.

81 Anche perché tuttora controverso. Lo statuto basilese aveva infatti preso a modello il
Wiirttembergisches Landrecht del 1610, che si riteneva speculare al diritto romano. Ma si di-
scute da tempo sia sulla reale fedelta del modello al diritto romano (come documenta un con-
sulto del 1850, parzialmente riprodotto da T. Biihler in «ZSR», 88 [1969], I, pp. 131 sgg., spe-
cialmente 153-155), sia su quella dello statuto basilese al modello tedesco. Opinioni discordanti
esprimono per esempio B. Christ, Die Basler Stadtgerichtsordnung von 1719. Als Abschluss der
Rezeption in Basel, Basel - Stuttgart 1969, pp. 52-62; Biihler, Methoden cit., pp. 39, 41;
Hagemann, Vielschichtiges Recht cit., p. 43.

82 Stadt-Gerichtgsordnung 1719, art. 620 (testo completo in Caroni, Educazione giuridica cit., p.
1027, nota 62).

%3 Biihler non la evoca, questa eccezionale misura. Il che, considerato 'approccio al nostro tema
da lui privilegiato, non sorprende. All’astrattezza del rinvio preferisce percio la prova della con-
creta recezione di singole regole.

% | di Hagemann l'espressione, alla quale alludo nel testo. Vede nell’articolo conclusivo dello
statuto cittadino «eine wichtige, folgenschwere Neuerung» (Vielschichtiges Recht cit., p. 36).

% Sul regime giuridico di queste terre Hagemann, Vielschichtiges Recht cit., pp. 37 sgg. Anche
nella Landesordnung del 1757, come del resto in quelle precedenti del 1611 e del 1654, manca
ogni e qualsiasi rinvio alla valenza sussidiaria del diritto comune. In mancanza di una regola
scritta le controversie andavano percio decise «nach bestem Verstand, Wissen und Gewissen».
Cosi ibidem, pp. 46-47, 49-50, 72, 93, 121.

% Hagemann, Vielschichtiges Recht cit., pp. 17, 71-72; R. Garré, Fra diritto romano e giustizia
popolare. Il ruolo dell’attivita giudiziaria nella vita e nell'opera di J.J. Bachofen (1815-1887),
Frankfurt a.M. 1999, p. 111.

 Hagemann, Vielschichtiges Recht cit., pp. 87 sgg.

% Rinvio alla relativa bibliografia in Vaterlindisches Recht cit., p. 188, nota 73.
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gli orologi che si merita). Se non nascessero, a complicare le cose e a turbare
I'idillio, dubbi, stavolta fondati, in punto all’intensita di questa transizione.
Sono originati dal contesto istituzionale dell’attivita giudicante, ossia dal
fatto che nei tribunali cittadini sedevano normalmente giudici laici (ossia
popolari), reclutati piu in base all’onesta personale che a meriti intellettuali o
competenze professionali. Erano di regola commercianti e artigiani, digiuni
di specifiche conoscenze giuridiche®, al pari di quei procuratori (Amtsleute,
Fiirsprecher) assoldati dalla citta, ai quali 'attore e il convenuto dovevano
inevitabilmente ricorrere”. E vero che questa struttura dell’organo giudican-
te ha origini medievali, sia in punto alla netta distinzione fra presidente (del
tribunale) e giudici (ai quali spettava il diritto esclusivo di decidere), sia
quoad competenze professionali. Ma non € men vero che resto sostanzial-
mente invariata anche in epoca moderna’. E logico percid supporre che il
nuovo statuto cittadino 'abbia messa a dura prova®. Poiché con un improv-
viso colpo di spugna — come sembra indicato leggere il rinvio sussidiario al
diritto comune — costringeva giudici e procuratori non solo a ricorrervi in
caso di lacuna, ma anche (e quasi direi soprattutto) a tenerne conto gia inter-
pretando il diritto locale”. Accollava loro — cosi disponendo — un compito
visibilmente sproporzionato, che non furono in grado di onorare alla lettera.
Ignari della lingua come anche delle nozioni tecniche veicolate dal diritto
classico, non ne poterono garantire una trasmissione intatta®. Si accontenta-
rono percio di meno, di una lettura artigianale del nuovo statuto, ossia del-
l'unica suggerita (o permessa) dalla loro cultura, abituata piu a riflettere su
cose concrete che a seguire i voli pindarici dei giuristi”. Fidandosi nel dubbio
di quanto gia conoscevano, ossia di quelle pratiche domestiche consegnate
dal tempo, che persino l'articolo conclusivo dello statuto non aveva voluto (o
potuto) passare sotto silenzio®. In altre parole: capito che le attese suscitate

% Hagemann, Vielschichtiges Recht cit., pp. 36, 83, 98-99.

* Ibidem, p. 100. Il loro comportamento, massime il loro linguaggio sboccato, provoco spesso
dure (ma finalmente inefficaci) reazioni dell’autorita politica. E vero che talvolta questa conces-
se alle parti la liberta di ricorrere ai servizi di un giurista esterno. Il cui intervento, spesso volto
a svelare ai giudici laici gli arcani del diritto classico, fu ognora considerato quale corpo estraneo
della procedura (ibidem, pp. 110-114).

! Hagemann, Vielschichtiges Recht cit., p. 98.

°2 Ibidem, p. 36.

% Massima gia ricordata (supra, nota 49), elaborata dalla scienza giuridica medievale, che a
Basilea fu (teoricamente) condivisa fino alla fine dell’Ancien Régime. Si veda Hagemann,
Vielschichtiges Recht cit., pp. 84, 88, 91, ma gia Bonifacius Amerbach cit., pp. 57-58 e Basilius
Amerbach cit., pp. 70-72.

* Hagemann, Vielschichtiges Recht cit., p. 36 cita una perizia del 1732 che combatte I'abitudine
degli avvocati di allegare fonti e autori, poiché provocherebbe il malumore dei giudici. Testo pub-
blicato sia in Rechtsquellen von Basel. Stadt und Land, a cura di J. Schnell, volume I, Basel 1856,
N. 496, p. 942, che in E.R. Frey, Die Quellen des Basler Stadtrechts, namentlich der
Gerichtsordnung von 1719, Basel 1830, pp. 171-172.

 Citano casi concreti Christ, Stadtgerichtsordnung cit., pp. 118-120; Caroni,
Entwicklungstendenzen cit., p. 232; Caroni, Vaterlidndisches Recht cit., p. 189.

% Prima di dar via libera al diritto comune I'art. 620 ordinava al giudice di consultare ed even-
tualmente attenersi all’«altes Herkommen und Observantz» della cittd. Si veda in merito
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dai concetti, ad esempio da quello di diritto comune (e della scienza che 'a-
veva elaborato) si scontrassero con la realta, restia a recepirle e a corrispon-
dervi; e che ne venissero logicamente ridimensionate. Ragione per cui si atte-
starono automaticamente su posizioni pit moderate (se non proprio piu
modeste). Cio spiega perché a dispetto di quanto sollecitava il nuovo statuto
cittadino”, lo spazio concesso al diritto locale rimanesse tuttora intatto, quin-
di determinante: non solo quando i giudici popolari decidevano*®, ma anche
quando i membri della facolta giuridica elaboravano consulti in vertenze cit-
tadine®.

Non é dunque un caso — conviene concludere cosi — se anche Hans-
Rudolf Hagemann, che da anni esplora con passione e prudenza la storia giu-
ridica della sua citta, si sia finalmente arreso davanti all’evidenza documen-
tata dagli atti e abbia concluso la recentissima monografia dedicata proprio
alla storia del diritto privato in epoca moderna sottolinenando il ruolo preva-
lente assuntovi dalla Billigkeit, riconosciuta quale «Richtschnur fiir die
gesamte zivile Rechtssprechung»'®. Concetto emblematicamente sfuggente,
refrattario alla precisione sottesa all’imbricarsi dei dogmi come all’intrecciar-
si delle teorie, riassumeva procedure decisorie altre, che I’Europa gia con-
quistata dalla scienza giuridica e ora scossa dal messaggio illuministico osser-
vava con meraviglia e (forse anche) disappunto. Preferite ad altre lusinghe,
che la citta renana dunque conosceva, mostravano che era possibile avventu-
rarsi nel labirinto del diritto comune senza smarrirvisi, quindi senza ricorre-
re alla mediazione dell'uomo di legge per uscirne indenni'®.

Hagemann, Vielschichtiges Recht cit., pp. 64 sgg.; Caroni, Educazione giuridica cit., pp. 1026-
1027; Caroni, Vaterldndisches Recht cit., pp. 188-189; Garré, Bachofen cit., pp. 109-110.

" Hagemann, Vielschichtiges Recht cit., pp. 67.

% Ibidem, p. 158, ove si sottolinea che, messi alle strette dalle irraggiungibili coordinate romani-
stiche, i giudici ripiegavano su una interpretazione tradizionale del nuovo statuto, scostandosi da
quanto la teoria loro suggeriva.

* Hagemann, Vielschichtiges Recht cit., pp. 74, 75, 78, 124.

1% Ibidem, p. 258. A quella “Billigkeit” si riferisce I'autore, che simboleggiava una giustizia intui-
tiva — peraltro tipica della tradizione giuridica svizzera fino a Ottocento inoltrato — «alla quale la
nostra mente di moderni € ormai disavvezza da secoli» (cosi Santarelli, Recezione cit., p. 59).

191 7] che spiega sia I'intatta popolarita di procedure altrove contestate e poi rimosse (per esem-
pio la pressione che i giudici esercitavano per costringere le parti a sottoscrivere transazioni pit
o meno amichevoli, si veda Hagemann, Vielschichtiges Recht cit., pp. 118-120), sia il netto rifiu-
to di motivare le sentenze, che ancora in pieno XIX secolo fu confermato per i giudicati di prima
istanza (tbidem, pp. 23-24).

12 Ernst Kramer ha recentemente attirato I'attenzione sugli anni basilesi di Ernst Rabel (1906-
1910), che lo videro non solo titolare della cattedra di diritto romano e diritto privato svizzero,
ma anche membro del Tribunale d’Appello del cantone di Basilea-Citta, presieduto inizialmente
da Andreas Heusler. In una conferenza tenuta durante il lungo soggiorno americano Rabel rias-
sunse cosi lattivita del tribunale: «The new Swiss Civil Code of 1907 was not yet in force.
Wieland and I held lectures to introduce the judges and lawyers of three cantons to the new
Code. We had many federal and cantonal enactements. However, our court still maintained
habits of former times, common law manners; we did not bother generally with much analyzing
and construing of texts — the contrary of what we did in Germany — and we frequently followed
in our decisions the dictates of our hearts more than learned doctrines. That an elegant motiva-
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6. Qualche riflessione conclusiva

Rinuncio per il momento a occuparmi di altre situazioni e tento di trarre
qualche insegnamento concreto dalle critiche ventilate finora.

6.1. Torno dapprima a evocare le drastiche conclusioni del saggio di Biihler.
Non per infierire, ma per segnalare che azzerano, con un breve tratto di
penna, differenze, scarti, peculiarita; che ipotizzano a tal modo un appiatti-
mento totale del passato, di un passato che non sa piu distinguere e per que-
sto motivo rimescola a piacimento e allinea teorie, tempi e luoghi. Sia la radi-
calita che la discutibilita di queste “conclusioni” risultano con evidenza dalle
mosse che vi preludono.

a) Vi € anzitutto I'aspetto settoriale. Biihler tien conto nel suo intervento
esclusivamente di regole successorie. Era il suo diritto e credo che abbia scel-
to bene. Perché da sempre la trasmissione dei beni causa mortis fu al centro
di conflitti di interessi, che né il diritto canonico, né quello profano potevano
abbandonare a un tacito (ma chimerico) consenso fra possibili eredi. Di qui
l'urgenza di una statuizione esplicita per imporre soluzioni altrimenti irrag-
giungibili. I che spiega sia la folta documentazione normativa'®, sia il fre-
quente ricorso a soluzioni veicolate dal diritto canonico e/o comune. Ma pro-
prio per questo motivo non & corretto generalizzare'* ed estendere, pil o
meno tacitamente, a tutto il campo civilistico, quindi anche agli ambiti tradi-
zionalmente retti dalla consuetudine, i risultati di un’analisi condotta esclu-
sivamente su quello successorio.

b) Il secondo ¢ quello temporale. Che dire di un autore — peraltro lui pure
notoriamente versatile — che rincorre lungo i secoli nomina, proprio solo
nomina (rispettivamente suoni), scavalca spavaldamente steccati e ignora
contesti, senza tener conto della prudenza che suggeriscono, per sboccare poi
trafelato in pieno Ottocento a celebrare 1’epilogo del lungo iter recettivo'®? In
sostanza tre cose. Anzitutto che purtroppo non & piu solo, da quando i neo-
pandettisti — superate vecchie idiosincrasie — vedono nei codici monumenti
di saggezza romanistica, rispettivamente 'approdo a lungo vagheggiato della
recezione'”. Secondariamente che le regole della tradizione romanistica
inghiottite dal vortice codificatorio e qui inevitabilmente aggregate ad altre,
furono spesso destinate a soddisfare nuove esigenze, il che ne modifico la
valenza originaria. Considerarle tuttavia frutto di una intatta recezione mi

tion, in brilliant scholarship, can be found everytime when afterwards the written judgment is
formulated is a truth I soon learned» (E.A. Kramer, Ernst Rabel-Ein Lebensbild, in «Basler
Juristische Mitteilungen», 52 [2006], pp. 118-128, il passo citato a p. 120, nota 6). Si muovono
sulla linea di questa esperienza anche le riflessioni di Garré, Bachofen cit., pp. 112-115, 192-196.
1% Caroni, Einfliisse cit., pp. 11-12; Hagemann, Vielschichtiges Recht cit., p. 62.

1% Biihler, Methoden cit., p. 59.

1% Ibidem, pp. 53 sgg.

1% Caroni, Solitudine cit., pp. 186 sgg.
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pare percio fuori luogo. Per non insistere finalmente sul significato concreto
da attribuire a quelle (comunque rare) regole dei codici, che iterarono il rin-
vio sussidiario al diritto comune, violando apertamente quella demarcazione
epocale fra i due sistemi delle fonti, che Calasso aveva ripetutamente traccia-
to con grande determinazione'”. Pensare che ’abbiano fatto per recuperare
terreno perduto, come sembra fare il nostro autore'®, non & vietato ma,
secondo me, poco plausibile'®.

¢) Resta, buon ultimo, l'aspetto spaziale. La prudenza suggeriva di tener
conto del federalismo politico e del multiculturalismo della vecchia
Confederazione. Consigliava, anche in tema di recezione, di distinguere fra
citta e campagna, fra territori germanofoni, francofoni e italofoni, forse anche
fra cantoni a democrazia diretta e altri retti da un’oligarchia pit o meno patri-
ziale. Anche qui era stato Savigny a precorrere i tempi: riferendosi ai paesi
cisalpini, preferi infatti parlare di “Wiederbelebung” del diritto romano, piut-
tosto che di recezione'’. Aveva cosi indicato una strada, che in molti poi
imboccarono, appunto distinguendo''.

Biihler invece non si lascia irretire da “civetterie” regionali. Preferisce
accomunare tutti i territori dell’antica Confederazione, tutti secondo lui
ugualmente disponibili e pronti ad attingere a piene mani all’inesauribile the-
saurus lessicale del diritto successorio classico. Ne esce un quadro uniforme
e coerente, ma purtroppo solo immaginario'.

6.2. In un recente intervento il nostro autore ha precisato la portata delle sue
deduzioni e si & accontentato di accostare I’evoluzione svizzera a quella tede-
sca: «Die damaligen Kantone bzw. Stinde (haben) weitgehend die
Rezeptionen aus dem Reich mitgemacht, sodass die Situation mit
Deutschland weitgehend dieselbe war»'". Puo essere utile riflettere sulla con-

17 Calasso, Storicitd cit., pp. 115-117, 193, 196-197; Calasso, Introduzione al diritto comune,
Milano 1951, pp. 5, 125-126; F. Calasso, Medio Evo del diritto, 1, Le fonti, Milano 1954, p. 454-.
198 Biihler, Methoden cit., pp. 55-56.

1% Ho tentato di additare le cause concrete di un tale curioso repéchage in P. Caroni, Codificare
rinviando al diritto comune. Come leggere lart. 5 del Codice civile ticinese del 1837, in
«Verbanus», 26 (2005), pp. 119-130.

119 B C. von Savigny, System des heutigen Romischen Rechts, I, Berlin 1840, p. 79.

"' Si veda ad esempio Calasso, Medio Evo cit., pp. 617, 627; Calasso, Storicita cit., pp. 282, 289,
291; Wieacker, Storia del diritto privato moderno, 1, Presentazione di U. Santarelli, pp. XIV-XV;
Pahud de Mortanges, Schweizerische Rechtsgeschichte cit., pp. 138, 142. Preferiscono invece
parlare di recezione anche nella Svizzera Italiana Huber, Geschichte cit., p. 123; Stutz, Die
Schweiz cit., p. 105; Wesener, in «ZRG», Romanistische Abteilung, 124 (2007), p. 567; E.
Genzmer, in «ZRG», Romanistische Abteilung, 67 (1950), p. 605.

' Non ¢ fuori luogo ricordare, che proprio la diversita dell'impatto con il messaggio sapienziale
sotteso al diritto romano-comune nelle tre regioni linguistiche spiega (almeno parzialmente) la
mancanza di un rapporto conclusivo svizzero nell’ambito dell’iniziativa citata supra, nota 1. Chi
scrive si affida per una volta ai ricordi personali e non ha dimenticato le accese discussioni degli
anni Settanta del secolo scorso con i compianti maestri e colleghi Alexander Beck, Philippe
Meylan e Ugo Nicolini, conclusesi purtroppo con un nulla di fatto.

113 «Schweizerische Juristen-Zeitung», 102 (2006), p. 23.
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sistenza di questa affermazione contrapponendola alle testimonianze (coeve)
di due grandi giuristi svizzeri dell’Ottocento, ossia Friedrich Ludwig Keller e
Johann Caspar Bluntschli. Allievi prediletti di Savigny, attivi dapprima a
Zurigo, poi in grandi universita tedesche, avviarono in gioventu quelle rifor-
me istituzionali e legislative, che a lungo andare conferirono un’aura scienti-
fica alla tradizionale prassi giuridica zurighese prima, federale poi'“.
Cominciamo dal secondo. Inauguro la carriera universitaria nella sua
citta natale insegnando diritto romano, non pero come era costume profes-
sarlo nelle universita tedesche, sebbene «nach Schweizer Art»'*. Ossia prefe-
rendo alla conoscenza delle leggi imperiali quella degli scritti dei giuristi clas-
sici'. L’aveva indotto a questa scelta non solo 'esempio di Keller'"” ma anche
(e forse anzitutto) il fatto che la Svizzera non avesse né recepito il diritto
comune'®, né di conseguenza riconosciuto il Corpus iuris quale fonte di dirit-
to positivo'™ . Il paese si accontentd dunque di meno, di un influsso indiret-
to, esterno e superficiale. Di sole “parole” ed “espressioni”, in realta “ciarpa-
me” di poco valore®, aggiustato alla buona e senza troppi riguardi per il
modello originale. Se poi queste affermazioni non bastassero a documentare
la singolarita della reazione svizzera all’avanzata dell'onda sapienziale, allo-
ra dovremmo riesumare gli allori che Bluntschli si merito codificando il dirit-
to privato del suo Cantone. Il Privatrechtliches Gesetzbuch (PBG), zurighese,
entrato in vigore fra il 1854 e il 1856, ovunque riconosciuto quale opera magi-

!4 Fu Bluntschli a indicare in Keller «den ersten Begriinder und Bildner einer wissenschaftlichen
schweizerischen Jurisprudenz» (J.C. Bluntschli, Erinnerung an Friedrich Ludwig Keller, estrat-
to dalla terza annata [1861] della «Kritische Vierteljahresschrift fiir Gesetzgebung und
Rechtswissenschaft», Miinchen 1861, p. 15). Di Keller si occupa la recentissima, splendida opera
di T. Weibel, Friedrich Ludwig Keller und das Obergericht des Kantons Ziirich, Ziirich 2006,
recensita da W. Ernst in «ZRG», Romanistiche Abteilung, 125 (2008), pp. 688-695.

115 J.C. Bluntschli, Denkwiirdiges aus meinem Leben, I, Nordlingen 1884, p. 150.

16 Ibidem, pp. 150-151.

"7 Bluntschli ha sempre riconosciuto i meriti di Keller, anche quando la lotta politica, che li vide
in campi opposti, aveva distrutto I'iniziale armonia. Ricorda dunque come il maestro insegnasse
diritto romano «nur mit erheblichen Modifikationen» e comunque non come se fosse «eine gel-
tende Gesetzgebung»: cosi in Erinnerung cit., p. 5; Bluntschli, Denkwiirdiges cit., I, p. 38;
Bluntschli, Die neueren Rechtsschulen der deutschen Juristen, Ziirich 18622, p. 46.

'8 Bluntschli lo ribadi spesso: per esempio in «Beobachter der dstlichen Schweiz», numero del
26 gennaio 1844; oppure in Schweizerisches Obligationen- und Handelsrecht, in «Zeitschrift fiir
vergleichende Rechtswissenschaft», 2 (1880), pp. 337-358, specialmente 339. Vi accennano
esplicitamente H. Oppikofer, J.C. Bluntschlis Theorie und die einheimische Rechtsentwicklung,
in «ZSR», 60 (1941), pp. 361-382, specialmente 365-366, 370-371; Lautner, Bedeutung cit., pp.
38-45.

" Denkwiirdiges cit. I, pp. 37, 151, 152, 200; Bluntschli, in «Monatschronik der Ziircherischen
Rechtspflege», 6 (1835), pp. 180 (proprio in cio si coglie, afferma qui Bluntschli, «ein durch-
greifender Unterschied zwischen den Rechten der deutschen Schweiz und denen
Deutschlands»). Quanto poi all'opportunita di considerare tuttavia diritto vigente le costituzio-
ni imperiali, Bluntschli non misura le parole: la considera «von jeher eine Thorheit» (cosi in Der
Bayerische und der sdchsische Entwurf eines biirgerlichen Gesetzbuches, in «Kritische
Vierteljahresschrift fiir Gesetzgebung und Rechtswissenschaft», 3 [1861], pp. 421-446, la cita-
zione a p. 429).

120 Nel testo originale «Worten», «Ausdriicke», «Wortkram»: «Monatschronik der
Ziircherischen Rechtspflege», 6 (1835), p. 181.
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strale”, nacque infatti sotto lo sguardo occhiuto di Savigny. Non lo ritenne
blasfemo e non lo folgoro, come si era abituato a fare dal 1814 in poi. Lo vide
persino di buon occhio. Ma perché mai? E presto detto: perché a differenza
di tutti gli altri codici pensati, proposti e realizzati in paesi finora retti dal
diritto comune, quello di Zurigo né intendeva contestare, né aspirava a sosti-
tuirsi al primato di questo diritto; non intendeva cioe opporsi a una tradizio-
ne scientifica, gia perché questa in realta non esisteva. Mirava piuttosto a
instaurarla, questa tradizione, facendo ovviamente tesoro di tutte quelle
verita, che la scuola storica aveva nel frattempo formulate e diffuse.

Quanto poi a Keller — l'unico romanista che Savigny nel 1846 ritenne
degno di aspirare alla “sua” cattedra berlinese'” — la testimonianza € ancora
piu solare. Quella sottesa al suo insegnamento zurighese'”, come quella offer-
ta da una rara confidenza, nascosta in una pagina del manuale delle Pandette,
pubblicato postumo nel 1861**. Dopo aver incitato i destinatari del manuale,
quindi anzitutto i suoi studenti berlinesi, a non lasciarsi schiacciare dalla
mole e dal peso della tradizione, delle fonti e della dottrina; dopo averli esor-
tati a dominare la materia, osservando come le regole astratte si intrecciano
con le esigenze concrete della vita, in un continuo alternarsi di posizioni, sog-
giunse testualmente, rievocando le esperienze vissute in patria:

Ich sage das nicht, weil ich es von Anderen gehort oder es mir selbst a priori construiert
hitte. Nein, ich hatte lange Jahre die Gelegenheit, davon die praktische Probe zu
machen. Meine fritheren Verhiltnisse brachten es mit sich, dass ich theoretisch und
praktisch mit einem Rechtssystem zu thun hatte, welches der Gesetze und der
Literatur fast ginzlich entbehrte. Die Beobachtung des Lebens und des Verkehrs der
Menschen war da beinahe meine einzige Quelle, und ohne diese hdtte ich wahrlich

stillschweigende Vorlesungen halten miissen'®.

6.3. Chi legga il testo del nostro autore e rifletta sulle tesi che formula, prima
o0 poi si interroga: per quale motivo da tempo'*, a intervalli piti 0 meno rego-
lari, si indaga sul destino del diritto romano in Svizzera, massime su quello
della scienza che se ne occupo? C’e una molla che segretamente preme, uno
stimolo che periodicamente spinge gli storici a occuparsene? Come altrimen-
ti spiegare la ricorrente attrattivita del tema? Cerco anch’io una risposta a
questo interrogativo, che non solo metta un punto finale alla lettura critica
del saggio di Biihler, ma apra altresi una prospettiva a future ricerche.

12l Basti a documentarlo il rinvio alle riflessioni di Liver, Allgemeine Einleitung cit., pp. 24-27.
122 1. Jelowik, Friedrich Ludwig Keller: seine Berufung nach Halle und Berlin im Spiegel des
Briefwechsels berithmter Zeitgenossen, in «ZSR», 111 (1992), I, pp. 441-457, in particolare p.
455.

' Si veda supra, nota 117.

12 Friedrich Ludwig von Keller, Pandekten. Vorlesungen, aus dem Nachlasse des Verfassers
herausgegeben von Emil Friedberg, Leipzig 1861.

125 Ibidem, Einleitung, p. XXIV (corsivo mio).

126 La prima opera dedicata specificamente a questo tema ¢& la rassegna di E.R. Frey, citata supra,
nota 94.
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A me pare dunque che le ricerche germogliate un po’ ovunque sul conti-
nente in sequela all’ambizioso programma IRMAE (Ius Romanum Medii
Aevi) — meritorie e di regola non solo riassuntive — abbiano purtroppo pro-
vocato anche qualche ricaduta negativa. Una riguarda la Svizzera. Dopo aver
infatti scoperto che I'evoluzione medievale, quella che chiamiamo la pre- o
protorecezione, fu pit intensa di quanto creduto finora'”’, anche queste nuove
ricerche dovettero purtroppo confermare che in epoca moderna la parabola
si era incrinata, non aveva avuto quel seguito vincente, che gli storici magari
auspicavano. Quanto davvero successe dispiacque, fu dunque da loro descrit-
to facendo capo a quella terminologia negativa, che ho gia ricordata: ristagno,
declino, tramonto'®. Questi sembrando i tratti caratteristici di un paese, che
aveva sprecata l'occasione pit unica che rara di associarsi a un itinerario pro-
mettente, perché finalmente civilizzatore. Di qui I'isolamento imbarazzante e
mal sopportato, poiché vissuto quale costante mancanza di qualcosa di essen-
ziale. Che gli altri, i paesi contigui, avevano e che a noi purtroppo faceva difet-
to. Qualcuno reagi, ¢ vero. Fu cosi documentata lattivita di autori e tradutto-
ri, la circolazione di opere, I'episodica presenza di giuristi nelle amministra-
zioni cittadine, lo sporadico intervento di giudici togati, avvocati e notai. Poca
cosa, magari; ma comunque un segno di vita'®.

Alla radice di questa situazione, che il nostro autore ha tentato di rad-
drizzare; quindi anche a monte dei malumori, che tuttora provoca, come dei
complessi di inferiorita, che spesso ’accompagnano, stanno secondo me atte-
se improvvidamente concrete: quelle nutrite da chi si era gettato a capofitto
nella ricerca, convinto com’era di poter tosto documentare una vivace pre-
senza della scienza giuridica anche nella vita del nostro paese. Attese che,
come spesso capita'™, condizionarono forse oltre misura le ricerche; le orien-
tarono nella direzione reclamata dall’esito auspicato, a esclusione di tutto
quanto, pur interferendo, non poteva, non doveva “servire”. Fallito ugual-
mente I'affondo per mancanza di riscontro nella realta, la delusione fu gran-
de, lo scorno pure. Spiegano, dicevo, gli accenti negativi usati per caratteriz-
zare I'isolamento del paese.

Vista la piega assunta dalle cose e per trovare una via d’uscita a questo
spiacevole stallo, puo essere utile rileggere quella splendida pagina autobio-
grafica, nella quale Bluntschli descrisse la sua conversione, ossia come dopo
aver inizialmente insegnato diritto romano all’'universita si sentisse lenta-
mente attirato dal diritto locale, nel quale si era gia imbattuto durante 'a-

12 Si veda supra, nota 11.

128 Si veda supra, note 13 e 14.

12 A dimostrazione del fatto che il ristagno, nemmeno in punto al destino della scienza giuridi-
ca, non fu totale. Si veda il consuntivo equilibrato e condivisibile di C. Soliva, Das eidgendssische
Stadt- und Landrecht des Ziircher Biirgermeisters Johann Jakob Leu. Ein Beitrag zur
Geschichte der Rechtswissenschaft in der Schweiz des 18. Jahrhunderts, Wiesbaden 1969, pp.
180-183; Caroni, Vaterldndisches Recht cit., p. 197.

1% Caroni, Solitudine cit., pp. 76-77 et passim.
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lunnato giudiziario. Era il diritto che bene o male disciplinava, ancora nella
prima meta dell’Ottocento, la vita della citta come del territorio circostante.
Non concedeva spazio al diritto comune, nemmeno lo tollerava quale com-
primario. Ma non era per questo spurio o figlio dellignoranza. Rispecchiava
piuttosto certezze maturate nel tempo e teneva conto di nuove sollecitazioni:
magari artigianalmente, ma con grande efficacia’®'. La sua alterita aveva, ai
tempi di Bluntschli, un nome, che nel frattempo non ¢ pit di moda: era dirit-
to tedesco (0 germanico). Oggi preferiamo parlare del diritto di una societa
repubblicana, che per secoli in esso, nella sua gestione comunitaria e nel suo
aggiornamento costante ma pragmatico, bene o male si € rispecchiata. Quindi
non era sofisticato, ma popolare; nemmeno era diventato appannaggio di un
ceto o di un gruppo professionale, ma era rimasto retaggio della coscienza
comune. Detto in altre parole: documento per secoli che, date concrete pre-
messe di natura costituzionale, una vita del diritto al difuori dell’alveo scava-
to dalla scienza giuridica, priva dunque di un involucro sapienziale, era pen-
sabile, possibile, persino ragionevole e appropriata. Una vita né inferiore a
quella gestita da giusperiti, né disprezzabile, ma di uguale dignita. Meritevole
almeno di quel rispetto, con il quale persino Savigny ne aveva parlato'®.

Per tutti questi motivi mi chiedo, concludendo il mio ragionamento: se in
epoca moderna questa fu la natura del nostro diritto privato, perché non
prenderla sul serio, non studiarla, facendone risaltare la sua originalita, la
sua alterita? Perché spesso, invece di prenderla di petto, quasi ce ne vergo-
gnamo, la soffochiamo, quando non tentiamo di “nobilitarla” andando alla
ricerca di (improbabili o pretestuosi) correttivi, ovviamente romanistici?
Eugen Huber e Ulrich Stutz, le icone citate inizialmente, si riconoscevano
ancora nella fortunata metafora della “continuita germanistica™®. Senza

! Bluntschli, Denkwiirdiges cit., I, p. 151: «Aber allmihlich nahmen meine Studien eine ande-
re Richtung, die mich von dem romischen Rechte weg und der Bearbeitung des nationaldeut-
schen Rechts zufiihrte. Die ndhere Bekanntschaft mit dem Ziircherischen Rechte, welche ich in
der gerichtlichen Praxis gewonnen hatte, iiberzeugte mich, dass dasselbe nicht aus dem rémi-
schen, sondern in allen seinen Grundbegriffen nur aus dem deutschen Rechte zu erkldren sei. In
der Schweiz war das alte deutsche Recht dem neuen Bediirfnisse geméss volkstiimlich fortgebil-
det und diese Entwickelung war nicht, wie in Deutschland, durch die Reception des romischen
Rechts durchbrochen und gestort worden. Die schweizerischen Gerichtshéfe waren niemals von
bloss gelehrten, auf den Universitdaten zum Gehorsam gegen das kaiserlich romische Gesetzbuch
erzogenen Berufsrichtern besetzt worden. Es blieben in den Gerichten auch unstudierte Ménner
aus dem Volk sitzen, und sie sprachen und entschieden mit bei dem Urteil. Es konnte daher nie
die lateinische Rechts- und Gelehrtensprache die gemeinverstandliche deutsche Volkssprache
verdriangen, wie das in Deutschland allerdings geschehen ist».

12 Vi aveva accennato a due riprese, per descrivere una realta poi superata dall’'emergere e dal-
laffermarsi della scienza giuridica. Anzitutto nel Beruf cit., pp. 11-12, piu tardi in conclusione
della rassegna Stimmen fiir und wider neue Gesetzbiicher, in «Zeitschrift fiir geschichtliche
Rechtswissenschaft», 3 (1817), pp. 1-52, specialmente p. 45.

133 Si veda anzitutto supra, nota 6. Fra gli autori, che videro nel Codice Civile Svizzero (CCS) del
1907 un codice di stampo germanistisco va ricordato anzitutto A. Egger, per esempio in Das
schweizerische Zivilgesetzbuch vom 10. Dezember 1907, in «Archiv fiir Rechts- und
Wirtschaftsphilosophie mit bes. Beriicksichtigung der Gesetzgebungsfragen», 2 (1908-1909),
pp. 111-121; oppure in Schweizerische Rechtssprechung und Rechtswissenschaft,
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complessi, persino con piacere. Oggi, € vero, preferiamo magari metafore
meno ambigue. Ma il tema, sul quale riflettere, € rimasto invariato: & quello
del diritto privato di un paese che a lungo fece meno della mediazione sapien-
ziale, senza venirne per questo penalizzato. Urge secondo me conoscerlo
meglio, seguirne 'evoluzione, descriverne l'intrecciarsi con I'emergere di
nuove attese, appurare come, in pieno Ottocento, confluisse nei codici senza
venirne snaturato, ma assumendo ugualmente nuove valenze. Questi sono
secondo me i quesiti, sui quali siamo chiamati a riflettere. Senza rincorrere
fantasmi e senza rimpiangere appuntamenti in apparenza mancati; ma anche
senza sconfessare il contesto repubblicano, che li incornicio durevolmente.

Rektoratsreden 1912 und 1913, Berlin 1913, p. 31. Sul declino della visione germanistica, al quale
si accenna marginalmente nel testo, si veda ora F.L. Schéfer, Juristische Germanistik. Eine
Geschichte der Wissenschaft vom einheimischen Privatrecht, Frankfurt a.M. 2008; L.
Waelkens, Droit germanique: La fin d'un mythe?, in «Revue historique de droit frangais et
étranger», 87 (2009), pp. 415-426.
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Justice épiscopale, justice communale.
Délits de bourgeois et censures ecclésiastiques
a Valenciennes (Hainaut) en 1424-1430

par Jean-Marie Cauchies

Quelles qu’en soient la portée, la durée, les conséquences effectives, ’ap-
plication des censures ecclésiastiques que sont l'interdit et I’excommunica-
tion suscitent toujours I’émoi dans la société médiévale au sein d’'une com-
munauté locale, urbaine ou villageoise. Qu’il s’agisse 1la de sanctions desti-
nées a amener des coupables au repentir plutét que visant une expiation ne
change rien a leurs effets spirituels, psychologiques et sociaux. Que ’absolu-
tion soit promise aux contrevenants, sous certaines conditions a satisfaire, au
bout du chemin, n’empéche pas que, pour un temps plus ou moins long, une
population dans son ensemble souffre durement de I'interruption des servi-
ces religieux ou de la dispensation des sacrements. Il nous est possible de
définir assez clairement et de distinguer les unes des autres les mesures ful-
minées par I'autorité ecclésiastique. On rappellera que 'interdit, sans exclu-
re ses victimes de la communauté des fidéles, peut étre dit personnel ou local,
suivant qu’il affecte un ou plusieurs individus, d’une part, ou un espace, villa-
ge, bourg, paroisse, ville tout entiére, d’autre part. Ceux sur lesquels il s’abat
peuvent alors étre momentanément privés de célébrations d’offices divins, de
sacrements, de sépulture en terre chrétienne, donc des moyens de salut. On
parle alors du « ¢és » ou cessus, cessatio (a divinis), cessus vel interdictum.
L’excommunication est en soi plus grave encore puisqu’elle entraine, pure-
ment et simplement, rupture au regard de la communion de I'Eglise, margi-
nalisation, plut6t, qu’exclusion pure et simple'. Cela étant dit, il n’est pas cer-
tain que dans l’esprit des personnes et des collectivités frappées par les sanc-
tions canoniques, la distinction a introduire entre celles-ci soit toujours tres
limpide...

Lorsqu’une mesure de censure est justifiée par un conflit de juridiction
entre Eglise et autorité communale, fiit-ce autour d’'un incident mineur et

' La nuance est clairement formulée par E. Vodola, Excommunication in the Middle Ages,
Berkeley, Los Angeles et Londres, 1986, p. 47 : « Indeed, it was the marginal status of excom-
munication that made them dangerous : they were relegated to the borders but remained a part
of the whole » — c’est nous qui soulignons.
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isolé ou d’actes répétés jugés attentatoires au personnel ou aux compétences
ecclésiastiques, un interdit local frappant 'espace communal en tout ou en
partie va souvent de pair avec 'excommunication des membres du magistrat,
tenus pour responsables des motifs mémes de 'interdit. Les sanctions envi-
sagées ici interviennent donc au premier chef dans les conflits répétés sur-
gissant entre justices des villes et des évéques, non sans qu’y interféere fré-
quemment un troisiéme acteur, lui aussi détenteur de pouvoirs judiciaires, a
savoir le seigneur d’une ville, roi, prince, sire. Un souci légitime de protéger
ses féaux sujets ou des intéréts politiques et juridiques sont de bonnes raisons
de I'y mouvoir?.

On dispose pour Valenciennes, la ville la plus importante du comté de
Hainaut a la fin du moyen age, d'un dossier peu ordinaire’. Les années qu’il
concerne semblent marquées dans ce pays par des relations particulierement
tumultueuses entre pouvoirs laics et ecclésiastiques. Une excommunication ful-
minée le 4 mars 1430 (n. st.) par l'official de I'’évéque de Cambrai, ordinaire du
lieu, contre les édiles de Valenciennes et leur personnel, en marquera, dans les
limites de la documentation disponible, le point d’orgue. En voici les pieces.

1°. Un rouleau de papier, sans date, émanant du promoteur de la cour épiscopale de
Cambrai, contenant un mémoire en dix-huit points, intitulé : « Che sont les articles les-
quels li promotteres de le court de Cambray donne et fait contre Valenchiennes et en le
ville de Valenchiennes en le partie ditte diocese de Cambrai* perpetréz avoecq protes-
tation de faire proefve s’il sont deniiés et en mieux refourmer »°.

20, Un autre rouleau de papier, aussi sans date, produit par le magistrat (la « loi »)* de
Valenciennes aux fins de réfuter point par point les griefs du promoteur : « Responsces

2 Cet article s’insere dans des cadres chronologique, géographique et politique au sujet desquels
on se référera a de précédents travaux du soussigné : d’'une part, un chapitre entier consacré aux
conflits entre juridictions laiques et ecclésiastiques dans J.-M. Cauchies, La législation princié-
re pour le comté de Hainaut. Ducs de Bourgogne et premiers Habsbourg (1427-1506), Bruxelles
1982 (Publications des Facultés universitaires Saint-Louis, 24), pp. 521-544 ; d’autre part, un
article pourvu des indications bibliographiques complémentaires nécessaires : J.-M.Cauchies,
« Et qu’il y procedoient soumierement par voye de cés et d’escumenication... » : menaces et pra-
tiques d’interdit et d’'excommunication dans les villes du Hainaut au XV* siécle, dans La ville et
UEglise du XIII* siécle a la veille du Concile de Trente. Regards croisés entre comté de
Bourgogne et autres principautés. Actes du colloque des 18 et 19 novembre 2005, éd. J. Theurot
et N. Brocard, Besancon 2008 (Annales littéraires de I'Université de Franche-Comté, 825 - Série
« Historiques », 30), pp. 65-74. Un autre article et un livre récents se sont aussi révélés particu-
lierement utiles pour notre propos : M. De Smet et P. Trio, De verhouding tussen Kerk en stad
in de Nederlanden in de late Middeleeuwen, onderzocht aan de hand van het interdict, dans
« Jaarboek voor middeleeuwse geschiedenis », 5 (2002), pp. 247-274 ; V. Beaulande, Le malheur
d’étre exclu ? Excommunication, réconciliation et société a la fin du Moyen Age, Paris 2006
(Université Paris I Panthéon-Sorbonne. Histoire ancienne et médiévale, 84).

3 Le principal ouvrage de référence pour I'histoire de la ville reste I'Histoire de Valenciennes, dir.
H. Platelle, Lille 1982 (Histoire des villes du Nord/Pas-de-Calais, 3), en particulier les trois cha-
pitres consacrés, pp. 49-95, a la période des XIV*-XV* siecles.

* La partie la plus vaste et la plus peuplée de la ville, sur la rive droite de 'Escaut, reléve alors du
diocese de Cambrai, 'autre, rive gauche, du diocése d’Arras.

> Lille, Archives départementales du Nord (cité : ADN), B 1205/15580%

° Le magistrat communal valenciennois, dit aussi « loi de la ville », détenteur du pouvoir urbain,
se compose a I'époque d’un prévot et de douze échevins ou jurés, a la fois administrateurs et
juges, dont la charge est annuelle (renouvellement a la mi-mai) ; ¢’est en principe au moment ou
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u claretéz donnees a reverends peres en Dieu monseigneur de Tournay et monseigneur
d’Arras par les officiers de le loi de Valenchiennes, cascuns de son temps et saison et ces
temps et saisons pour desquierque a le ville et bonnes gens sur u contre les articles des
impositions dou promotteur de le court de Cambray ». Les faits litigieux sont ici, pour
la plus grande satisfaction de lhistorien, regroupés chronologiquement, année par
année (1424-1428). La conclusion du mémoire est sans ambiguité : « Et ensi on a esté
et est adiéz contrariiés, sci qu’il samble, sans title u cause vraye »’. Ce mémoire a donc
été communiqué a deux prélats, les évéques de Tournai et d’Arras, a savoir Jean de
Thoisy et Hugues de Cayeu, conseillers du duc de Bourgogne et & ce moment « mam-
bour », c’est-a-dire régent et gouverneur, du comté de Hainaut, Philippe le Bon®.

3°. Un troisiéme rouleau de papier, derechef sans date, proposant la réplique du pro-
moteur de Cambrai aux réponses fournies par la partie adverse a son propre mémoire,
sur « leurz grans et oultrageux excés et delis par eux commis et perpetrés contre la
jurisdiccion et liberté de I’eglise ». On retrouve ici encore les dix-huit points du premier
document, dans le méme ordre, avec pour chacun d’eux examen et réfutation, article
par article, des arguments valenciennois, autour des faits précis pour lesquels « pre-
vost, jurés et eschevins de Vallenciennes et tous aultres leurz aydans, confortans,
conseillans et favorisans sont excommeniiet et telz doivent estre declarés et denunciéz
tant de droit comme de I'auctorité dez cannoniques sanxions »’.

4°. Une copie sur papier, collationnée a l'original, de I'acte par lequel lofficial de
Cambrai prononce la sentence d’excommunication a I’adresse des « coupables », pré-
vot, jurés, échevins de Valenciennes et tous leurs suppots (clerici, scriptores, consules,
proconsules), tenus collectivement pour fautores, et ce « contumaciis excessisque, cri-
minibus et delictis et notoriis impedimentis » survenus. Il est daté de Cambrai, du
samedi suivant le jour des Cendres en mars 1429 (a. st.), soit le 4 mars 1430 (n. st.). Au
dos de cette copie figure un texte raturé, aux allures de minute, énumérant quelques
prises de position et arguments de la ville relatifs aux dix-huit points évoqués'.

5°. Un document sur papier, sans date ni marque d’authentification, portant au dos la
mention suivante : « Les cas principaulx pour lesquelz le cés a esté mis a Valenchiennes
en I'an XVIII ». Sept points litigieux seulement y sont brieévement évoqués, sans guére
apporter d’éléments nouveaux en complément des autres piéces du dossier'’.

Les sources ainsi rassemblées permettent de jalonner les étapes du conflit
mais aussi de confronter des versions distinctes des mémes faits. Faute de
données supplémentaires, il n’est pas possible de connaitre les résultats
immeédiats d’éventuelles interventions de tiers tenus informés, soit les deux

ils jugent au pénal, sous la présidence du prévot, que les échevins, appelés ainsi au civil, sont
dénommés jurés. Pour ce qui concerne les institutions valenciennoises, voir J.-M. Cauchies,
Valenciennes (moyen dge), dans Les institutions publiques régionales et locales en Hainaut et
Tournai/Tournaisis sous 'Ancien Régime, coord. F. Mariage, Bruxelles 2009 (Archives généra-
les du Royaume. Miscellanea archivistica. Studia, 119), pp. 271-280.

" ADN, B 1204/15490. Analyse : Cartulaire des comtes de Hainaut, de l'avénement de Guillaume
II a la mort de Jacqueline de Baviére (1337-1436), éd. L. Devillers, V, Bruxelles 1892
(Commission royale d’histoire. In-quarto), p. 61 (sous une cote périmée).

¥ Si Hugues de Cayeu (évéque en 1426, T 1439) semble étre demeuré dans I'entourage ducal un
personnage de seconde zone, Jean de Thoisy (évéque en 1410, T 1433) devait exercer successive-
ment les fonctions de chancelier (de 1419 a 1422) puis de chef du conseil de Philippe le Bon.
 ADN, B 1205/15580.

'“ ADN, B 1205/15569. Analyse : Devillers, Cartulaire cit., V, p. 105 (sous une cote périmée). Le
style utilisé a Cambrai pour la datation des actes est celui de Paques.

"' ADN, B1205/15580°. L’année 1428 est la derniére durant laquelle se sont déroulés des faits
rapportés.
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ecclésiastiques de haut rang (voir 2°) proches du prince du pays et « sei-
gneur » de la ville. On n’en sait pas davantage a propos de lettres, d’argu-
mentaires échangés, si ce n’est, sans guere de lumiéres, de 'apaisement inévi-
tablement recherché?. Méme si elles demeurent relativement statiques et
balisent des moments plutét quun déroulement, les piéces exploitées plon-
gent leur lecteur, au-dela de débats juridictionnels, dans des épisodes hauts
en couleurs de la vie d'une cité médiévale.

Au nombre des motifs de friction révélés dans les textes, le refus ou le
défaut de livraison d’'un délinquant, clerc ou laic, entre les mains de la justi-
ce épiscopale tient la premiére place, avec sept cas distincts®. Deux prétres
accusés d’avoir agressé un héraut d’armes du duc de Brabant™ n’ont été ainsi
livrés qu’apres exposition ignominieuse sur une charrette et jets de pierre de
la populace, au lieu de I’étre sans retard et sans outrages. Le meurtrier d'un
religieux de Tournai a été poursuivi et ses biens saisis et mis sous séquestre
au profit de I'ordinaire, sans que la ville en retienne rien, mais il s’est enfui,
ce que conteste le promoteur, qui en dénonce la présence persistante a
Valenciennes, en toute liberté. Si un laic bigame n’a pas été livré, c’est parce
quil n’a été ni arrété pour ce motif — mais bien pour vol — ni réclamé par I'of-
ficialité — sans quoi on y elit donné suite. Cing « hérétiques » n’ayant pas été
confiés a sa cour, I'évéque de Cambrai a di effectuer lui-méme un déplace-
ment a Valenciennes, a ses frais ; justice fut alors rendue et les coupables exé-
cutés. Un prétre inculpé pour vol aurait bien été emprisonné et condamné a
une amende mais ensuite relaché, sans transfert entre les mains du doyen de
chrétienté. Un bourgeois incestueux, saisi au corps par la justice communale
a la requéte de la justice épiscopale, a été tout bonnement relaché, lui aussi.
Enfin, un prétre mis en prison pour avoir agressé un notable n’a pas été livré
conformément aux usages en vigueur.

Plusieurs articles nourriciers du conflit font état de matieres dont la
connaissance devait étre alors tres controversée. Elles allaient d’ailleurs occu-
per une place en vue dans les négociations et la législation princiére qui
émailleront le deuxieme quart du XV° siécle en Hainaut”. Le promoteur
conteste a la ville toute compétence sur des biens meubles de prétres décédés
saisis pour acquitter leurs dettes et satisfaire leurs créanciers. La partie
adverse soutient le contraire : elle a le devoir de protéger tout créancier laic,
quel que soit le débiteur, et de le garder de tout proces long et dispendieux

12 Voir note 37 infra.

' On en trouve une mention explicite dans les statuts synodaux de 'époque : Statuta antiquissi-
ma dioecesis Cameracensis, éd. E.H.J. Reusens, Louvain 1903 (Analectes pour servir a I'histoi-
re ecclésiastique de la Belgique, II° section : Série des cartulaires et des documents étendus, 6 —
réimp. Bruxelles 1997 : Archives générales du Royaume, Reprints, 85), p. 47.

11 s’agit de Jean IV (1415-1427) : voir infra.

!> Une ordonnance de 1448 réservera radicalement aux seuls tribunaux de la juridiction tempo-
relle en Hainaut la connaissance des questions de dettes et de testaments, tandis qu'une autre de
1449, notifiant les dispositions d’'un concordat devenu nécessaire, en partagera l'attribution
entre les tribunaux des deux justices : Cauchies, Législation princiére cit., pp. 537, 540.
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pour, tout compte fait, de modiques sommes. A Cambrai, on tient pour acquis
que des biens meubles doivent nécessairement suivre le statut de leur pos-
sesseur. En ce qui concerne des testaments de prétres, I'autorité communale
conteste a I'épiscopale sa prétendue compétence exclusive pour tous les actes
du genre et met en exergue le fait que sont en cause des instruments résul-
tant d’ceuvres de loi, produits de la juridiction dite gracieuse des échevins.

La cour cambrésienne supporte mal que des gens d’Eglise fassent 'objet
de mesures pénales a l'initiative des prévot, jurés et échevins : amendes,
emprisonnements. Jamais pourtant, proteste la « loi », amende n’est infligée
a pareille personne ! Si un chanoine de la ville proche de Condé a bien été cité
a comparaitre pour avoir blessé un bourgeois et s’est vu sanctionner finan-
cierement sous peine de bannissement, il s’en est acquitté et n’a pas fait valoir
une condition de prétre que d’ailleurs on lui conteste a Valenciennes. Un cha-
pelain de I'église Saint-Géry'® a pour sa part été mis en prison... pour le pro-
téger d’une vindicte populaire — dixit la ville — mais — dixit le promoteur — on
a refusé de le libérer sur les instances du doyen de chrétienté et on I’a frappé
d’une lourde amende sous un prétexte fallacieux. Dans le tout premier cas
répertorié dans les mémoires successifs, il est question de deux porteurs de
mandements de la cour épiscopale, saisis au corps pour étre contraints de
renoncer a leur démarche de citation, en I'occurrence a ’adresse d’un bou-
cher de Valenciennes'...

A trois reprises, interdit et/ou excommunication sont évoqués autour d’in-
jures, coups et blessures infligés a des ecclésiastiques. Les violences a I'égard
de clercs comptent au nombre des causes les plus productives de censures
canoniques®. On a déja évoqué le cas de deux prétres violents placés sur un
véhicule et « lapidés » par des habitants de la ville, au point de faire couler le
sang : les édiles reconnaissent avoir déja agi ainsi par le passé pour des délin-
quants, fussent-ils gens d’Eglise, mais nient tout consentement au jet de pier-
res, s’offrant encore a sanctionner cet acte collectif si plainte est déposée ; en
ayant protégé en outre de la foule les concubines des deux hommes et livré
ceux-ci, avec retard certes, aux bons soins de l'ordinaire, le magistrat estime
bien avoir agi davantage en leur faveur qu’a leur préjudice ! Dans un autre cas,
les faits eux-mémes sont contestés puisque, si le promoteur accuse un laic
d’une agression au couteau contre deux prétres, la partie adverse réfute toute

'® A Torigine paroisse unique de la rive droite, cambrésienne.

17 Les deux hommes ont toutefois échappé a la mésaventure survenue a Liége a un prétre forcé
d’ingurgiter des morceaux d'un document épiscopal dont il était porteur... : De Smet et Trio,
Verhouding tussen Kerk en stad cit., p. 261. L’agression (violenter) contre des porteurs de lett-
res d’une cour ecclésiastique est un motif de censures (« omnino cessetur a divinis ») mis en évi-
dence dans les statuts synodaux : Les statuts synodaux frangais du XIII* siecle, IV : Les statuts
synodaux de l'ancienne province de Reims (Cambrai, Arras, Noyon, Soissons et Tournati), éd.
J. Avril, Paris 1995 (Collection de documents inédits sur I'histoire de France. Section d’histoire
médiévale et de philologie. Série in-8°, 23), pp. 80 (1260), 122-123 (1287-88) ; Statuta antiquis-
sima cit., p. 45 (XV* siécle).

'8 Voir Beaulande, Le malheur d’étre exclu cit., pp. 89 sq.
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blessure de ce genre et impute au contraire a I'un des prétres en présence de
lautre, tous deux ayant été injuriés verbalement il est vrai, des coups de baton
assénés au laic. Enfin, le prétre tournaisien frappé a mort dans une taverne en
était-il bien un ? Sa renommeée, son comportement indigne, quoi qu’il en soit,
ne plaidaient pas pour lui : diffamation, s’exclamera-t-on a l'officialité !

On sait par ailleurs que nombre d’interdits ont pu étre justifiés par une
violation du droit d’asile®. Ici toutefois, il n’en est fait état que dans un seul cas.
L’affaire, il est vrai, parait rocambolesque et mérite que I'on s’y attarde. Apres
lavoir séquestrée et rackettée, huit mauvais garcons tentent d’'emmener avec
eux une jeune fille, laquelle parvient a prendre la fuite et a se réfugier dans une
église pendant un office. Ses poursuivants s’efforcant de 1’en faire sortir, un
attroupement se forme et on recourt a la force publique. A leur tour en fuite,
sept des agresseurs sont arrétés en ville, le huitiéme, selon le promoteur, ayant
été indiiment — droit d’asile oblige — appréhendé dans le cimetiére voisin de
I'église. Le magistrat conteste la réalité de ce dernier fait mais ne manque pas
de souligner que cela n’efit pas été mal agir, vu la gravité du cas : « car le delit
aroit estet et fu sacrilege et en enffraindant le juridiction del eglise et tiere
sainte ne puet ne doit tel pekiet u enormité quelquement afrancquir ». Une
justice exemplaire n’est-elle pas avant toute chose nécessaire ?

A deux reprises, le mot terrible d’« hérésie » apparait dans les documents
produits. On a déja évoqué plus haut les cinq condamnés pour lesquels I'évéque
en personne s’est déplacé a Valenciennes. Il est un autre cas, individuel celui-1a,
qui nous éclaire sur les modalités de I'excommunication. Un bourgeois appré-
hendé par un sergent de la prévité-le-comte, office du prince, a été relaxé apres
requéte de la ville en raison de son statut, sans considération pour le motif méme
de son arrestation. Or, a la base de celle-ci, se trouvaient des poursuites du pro-
moteur visant a faire comparaitre ’homme a Cambrai pour qu'on I'y interroge
sur sa foi chrétienne : excommunié depuis plus d’'un an et un jour en effet, il n’a-
vait nullement manifesté le repentir indispensable a la levée de la censure, obs-
tination qui, ipso facto, le rendait suspect de convictions hérétiques®, sa libéra-
tion, de surcroit, I'encourageant a poursuivre ses mauvaises actions.

Les autres griefs en jeu demeurent isolés, mais non anodins. Voici un
refus de payer des dimes — une troisiéme matiere, avec les dettes des prétres
et les testaments, qui sera au coeur des affrontements entre juridictions
laique princiére et ecclésiastique en Hainaut* — : non, rétorque la partie

1 Voir Les statuts synodaux francais cit., pp. 110-111 (1283), pour les églises et cimetiéres.

? Le droit canonique statue en effet : « si quis, obdurato animo, per annum insorduerit (le terme
et fort : insordescere, croupir dans la saleté) in censura excommunicationis, est de haeresi
suspectus » (cité par E. Jombart, Excommunication, dans Dictionnaire de droit canonique, V,
Paris 1953, col. 628). Avec les mots « car tous choux qu’il (sic) soubstiennent excommunicacion
an et jour sont suspect en le foy », on retrouve I'expression usitée dans des statuts synodaux :
Beaulande, Le malheur d’étre exclu cit., p. 50.

2! Voir note 13 supra ; le texte de 1449 laissera a la « court espirituelle » la compétence au pos-
sessoire pour les dimes bien fondées et mal payées mais lui déniera toute intervention au péti-
toire « si question est si les hiretaiges doivent disme ou non ou de quelle part ou portion elle
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valenciennoise, il ne s’agit en rien d'une opposition de principe a cette rede-
vance, mais de réticences devant I'imposition de terres de peu de rapport,
conjointement — accusation derechef jugée diffamatoire & Cambrai ! — a des
pratiques lucratives du clergé en matiere de sépulture (« terre sainte ») et de
sacrements. Dans le méme ordre de choses, un différend porte sur la taxation
jugée abusive, par assimilation a des bénéfices de bon rapport, de cantuaires
fondés dans une église de la ville. Cité a comparaitre pour une dette, un par-
ticulier a détruit, déchiré le mandement de la cour et I'interdit a été fulminé
dans I’étendue de la paroisse urbaine Notre-Dame de la Chaussée? ot le fait
s’est produit ; la ville ne dément certes pas la gravité de ’acte mais, les auto-
rités n’en ayant pas été informées, elle considére la mesure comme non fon-
dée et invite la juridiction épiscopale a s’en prendre au coupable, domicilié
dans un village hors du ressort communal. L’argument de lofficialité est
péremptoire : « en quelconque lieu on desquire, prent, violente, detient ou
art® mandemens de le court espirituelle, on y doibt cesser le divin office en
celluy lieu leur le delit est commis dusqu’a tant que le justice du lieu livre le
malfaiteur au diocesain »*. On lit bien qu’en l'espece, les Valenciennois
veillent a s’excuser de ne pouvoir satisfaire a cette condition.

Le moment est venu de s’interroger, au-dela des épisodes particuliers
narrés, sur les motivations générales ou spéciales formulées dans leurs argu-
mentations et leurs prises de position par les autorités en litige. Face a des
reproches qui lui sont adressés, le magistrat valenciennois pose explicitement
la question que voici : s’agit-il ou non d'un « cas de nouvelleté » ? des précé-
dents justifient-ils une mesure arrétée, une attitude choisie ? A propos des
prétres menés en charrette (« sur beniaux »), mesure infamante s’il en est, on
souligne que la pratique ne doit pas surprendre, « ce n’est point cas de nou-
velleté car de loing temps a on y a bien mené aultrez prestres », et qu’il faut
tenir compte que « leur fait estoient si enorme et villain contre honneur de
prestrage » : n’ont-ils pas en effet arraché du tabard d’un héraut puis jeté a
terre et foulé aux pieds un écusson aux armes du duc de Brabant, « en despi-
tant le prince et se signourie » ? Vendre des biens de prétres n’est pas davan-
tage « cas de nouvelleté mais cose de si loing temps usee qu’il n’est memore
dou contraire », les compétences de la ville en matiére « de tous les biens de
desoubz li » étant fixée par le droit en usage. A l'inverse, ce qui fut « cas de
nouvelleté » et mérita une peine d’emprisonnement sans autre forme de pro-
ces est le fait qu'un prétre, conversant avec un notable, 'interpellant vive-
ment, « mist main a lui et de fait le tint tout court, ce que oncques plus on ne
vit advenir en le ville ne par especial en maison de justice »*.

est », ce qui est en cause ici.

2 Paroisse de la rive droite née a la fin du XII* siécle du partage de la paroisse Saint-Géry.

% De « ardoir », briler.

* Voir note 17 supra.

% Le récit est plaisant : le prétre, écrit le promoteur, était muni d'un mandement de citation
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Il arrive que I'on débatte autour d’un texte déterminé ou d’une regle vague-
ment invoquée. Ainsi, a propos encore de la prérogative communale touchant
la vente de biens d’ecclésiastiques pour 'acquittement de dettes, le magistrat se
référe-t-il aux « edis », bans communaux, en vigueur, soumettant aux mémes
normes tous les habitants, ecclésiastiques compris : « Item, se les priestres sont
priestres, se ne sont point pour chou leurs biens prestres » ! N'est-ce pas une
condition impérative pour une ville de mériter le nom de « ville de loi » : « ville
ne doit point yestre nommee ville de loi se elle ne congnoist de chou de desoubz
li » ? Par contre, la méme autorité conteste 'existence (« on ne scet point ne n’a
oy parler »...) et 'enregistrement d'un texte normatif que lui attribue le promo-
teur, qui défendrait sous peine d’amende 1'exécution dans sa ville de mande-
ments de la cour épiscopale ; certes existe-t-il un ban déja ancien interdisant a
tout habitant de recourir a une autre justice pour obtenir le paiement d’'un dd,
ce qui ameéne le défenseur des prérogatives de lofficial a écrire que c’est bien
celui-ci qui est implicitement visé. A propos de « mettre main a biens de clerc
ne de prestre » a la suite d’'un déces, on reprochera aux Valenciennois de ne pas
se conformer a leur propre coutume.

Un certain nombre de cas répertoriés ayant entrainé des censures, les
documents émanés de la cour épiscopale traduisent a plus d’une reprise le
souci de les fonder. Quatre motivations, en gradation, les justifient : la raison,
la justice, le droit « écrit »*, les statuts synodaux (Cambrai) et provinciaux
(Reims). Cest dans les premiers articles du mémoire répertorié sous 3° que
ces références sont explicites. Sans doute les rédacteurs ont-ils considéré pour
la suite qu’il était superflu de les répéter a 'envi. Toutes tendent a sauvegarder
lautorité et les droits de I'ordinaire, mais a propos d’un des épisodes les plus
spectaculaires, ponctué de manifestations de foules, a savoir celui des prétres
exposés au courroux populaire, le clergé tout entier et 'Eglise dans son ensem-
ble sont tenus pour victimes des agissements locaux : « le juridiction vitupe-
rant », mais aussi « le universelle eglise et prestrage escandelisant ».

Laissons ici de coté les arguments de I'ignorance ou du silence que mettent
en jeu les autorités communales : les faits prétendument litigieux n’ont pas été
portés a leur connaissance, aucune plainte n’a été déposée ni quelque délin-
quant réclamé en qualité de clerc ou d’agresseur de clerc par le doyen de chré-
tienté, compétent pour le faire. Bref, tout cela ne serait souvent que tracasse-
ries sans fondement, « en ceste partie on a vollu et voelt ocupper le ville et boi-
nes gens sans cause »... On débat du pourquoi d’une action et on invoque la

devant l'officialité d’Arras et il voulut seulement se faire écouter de son interlocuteur, « qui luy
ne voloit entendre » ; dés lors, il « le tira ung petit par le manche pour soy retourner vers luy et
entendre a se ditte execucion [du mandement], et par tant le prinrent a tort et a maise cause »...
L’expression « maison de justice » désigne la halle échevinale, lieu de réunion du magistrat.

% Tout porte A croire, les sources statutaires épiscopales étant explicitement désignées par
ailleurs, que I'on vise ici les prescriptions canoniques en général. Un concordat de peu postérieur
(1434), conclu entre Philippe le Bon en qualité de comte de Hollande et 'évéque d’Utrecht, se
référe au bescreven recht a propos du droit d’asile : De Smet et Trio, Verhouding tussen Kerk en
stad cit., p. 263 note 74.
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bonne foi. Ainsi en va-t-il a propos d'un homme originaire de Gand (Flandre),
arrété pour avoir déja contracté concomitamment deux mariages et manifesté
la volonté de prendre une troisiéme épouse. Emprisonné a Valenciennes, I'in-
dividu a été « questionné » puis banni a perpétuité par la justice communale,
a la grande colere de l'official, aux griffes duquel il a ainsi échappé. Le magis-
trat affirme que le motif de I'arrestation avait été le vol et que la justice épis-
copale ne I'a nullement réclamé pour le cas mentionné, sans quoi on y efit
donné bonne suite : « il n’est point a doubter que justice n’en euwist fait tel
devoir qu’il euwist appartenu ». Interdit et excommunication ayant une fois de
plus frappé, il serait pourtant équitable que « le ville ne boines gens ne doivent
avoir a souffrir ne porter ». Mais le promoteur met en doute la parole de la
ville : un informateur s’est rendu a Gand et le curé de Saint-Jean en cette ville
a bien attesté, par écrit, la réalité du cas. L’entrave mise a ’exercice de la juri-
diction spirituelle justifie donc les mesures fulminées.

Les études déja menées sur les relations entre juridictions laiques et
ecclésiastiques en Hainaut, comme d’ailleurs dans des principautés voisines
(Brabant, Hollande), au XV* siecle démontrent a suffisance que le prince ter-
ritorial, en I'occurrence le duc de Bourgogne, ne demeure pas purement et
simplement au balcon lorsque s’affrontent, tout comme ici, clergé et bour-
geois”. Les années durant lesquelles se sont produits les faits relatés préce-
dent et couvrent les débuts de la régence assurée par Philippe le Bon, de 1427
a 1433. Plus tard, sa médiation sera bienvenue dans plus d’un conflit et le
magistrat d’une ville frappée par I'interdit, lui-méme subissant de concert le
poids de I'excommunication de ses membres, ne devra pas hésiter a y avoir
recours. Toute requéte et protestation de provenance locale ne peut en effet
quapporter de 'eau au moulin lorsque s’ouvrent avec des représentants dio-
césains débats et négociations. Le bailli de Hainaut, principal officier du pays,
les officiers de justice subalternes aussi, tel celui de la circonscription de
Valenciennes, dénommé prévot-le-comte pour le distinguer du prévot de la
ville, sont au premier chef concernés, de méme, quand les choses gagnent en
relief, que le conseil de la principauté, I’héritier de la curia médiévale.

Il est donc légitime de s’interroger sur la place dévolue dans le cours des
événements a l'autorité temporelle par excellence du pays. Elle demeure a
vrai dire restreinte. L’incident mettant en scéne un héraut d’armes a été rap-
porté. 1l s’est déroulé en 1425 et I'injure faite en s’en prenant a I’écusson du
tabard visait le maitre du héraut, a savoir le duc de Brabant. Jean IV, cousin
germain du duc de Bourgogne, exerce en effet alors des prérogatives de
« bail » dans un comté qui appartient en fait a son épouse Jacqueline de
Baviere, avec laquelle il est en conflit ouvert. Dans cette lutte intestine,
Valenciennes « tient » pour Jean® ; on comprend donc la fureur mal conte-

" Voir note 2 supra.

# J.-M. Cauchies, Mons et Valenciennes devant le Grand Conseil du duc de Bourgogne : un
conflit de longue durée (1394-1446), dans « Bulletin de la Commission royale pour la publica-
tion des anciennes lois et ordonnances de Belgique », 28 (1997), pp. 101-102.
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nue des habitants du lieu a I'égard des deux prétres coupables de I'outrage,
flit-ce par attachement sincere, fiit-ce par crainte de représailles de la part du
Brabancon. Quand, 'année suivante, 1'officialité proteste contre le maire de
la ville, qui, quoique excommunié, continue a convoquer la « loi », celle-ci
rétorque que la question est du ressort du prince puisque c’est lui qui baille
commission au maire : « ossi le signourie et loi en ce cas toucque a monsei-
gneur®... » En 1426 encore, la libération d’un bourgeois que ’Eglise voulait se
faire livrer pour suspicion d’hérésie intervient a la suite d'une requéte de la
ville au prince, pour plus d’assurance : « et le loi, tenue au bourgois pourca-
chier et deffendre et qui de le princhipalité dou cas ne savoient point encore
parler, pourcacha a monseigneur de le avoir en delivre ». Plus t6t, dans le cas
d’un chanoine de Condé agresseur d’'un bourgeois de Valenciennes (1424), le
promoteur s’était insurgé contre 'argumentation communale : « le prince n’a
nul auctorité sur clers ne sur gens d’eglise ». Bref, on évoque un pouvoir tem-
porel il est vrai mal assis, compte tenu des circonstances politiques, mais on
ne le voit pas intervenir, directement et ouvertement en tout cas. Il en ira
autrement dans I'avenir. Mais Jean IV sera mort et Philippe le Bon tiendra
mieux les rénes en mains®.

La sentence d’excommunication frappant les prévot, jurés et échevins de
Valenciennes en charge au printemps 1430 ne fait état de griefs qu’en termes
généraux : contumaciae (obstinations), excessus (abus de pouvoir), crimina
(fautes), delicta (péchés), impedimenta (entraves, en 'occurrence a la juridic-
tion ecclésiastique). Aucun épisode précis n’est narré. Tout semble se passer

¥ Le maire ou « mayeur » est un subordonné du prévét-le-comte, au nom duquel il peut
« semoncer » le magistrat, c’est-a-dire lui ordonner d’administrer la justice, et faire office de
ministere public avant la lettre.

% Jean IV étant décédé le 17 avril 1427, le duc Philippe serait investi du gouvernement du
Hainaut les 22-23 juin suivants. Un article des « responsces » du magistrat laisse apparaitre en
toile de fond un événement balisant la lutte pour le pouvoir en Hainaut (1424). A-t-on laissé le
meurtrier du prétre tournaisien quitter la ville ? Les gardes aux portes ne pouvaient connaitre
tout le monde, d’autant plus que les allées et venues y étaient alors exceptionnellement intenses
et que « s’estoit mal a faire de pooir adont avoir ne trouver I pekeur (délinquant) ». Des négo-
ciations avaient en effet amené intra muros, relate-t-on, le duc de Bourgogne en personne, des
gens de son hétel, des Etats de Hainaut, des Membres de Flandre, des Etats d’Artois et de
Brabant, députés par ces assemblées, et méme encore « d’aultrez signeurs et marches ». Voila
certes des données fort intéressantes pour les prémisses de I'histoire des Etats generaux dans les
Pays-Bas bourguignons : la question serait a approfondir. Mais sans doute y a-t-il ici confusion
entre une assemblée des Etats de Hainaut effectivement tenue a Valenciennes en juillet 1424, en
présence du duc Jean de Brabant — et non Philippe de Bourgogne —, et, en la méme ville, une
réunion du méme corps, élargie a des représentants d’autres territoires, en juin 1427 cette fois,
autour du nouveau gouverneur du pays et vrai maitre des lieux. Les édiles valenciennois auraient
donc bien ici la mémoire courte en termes de chronologie ! Sur les événements relatifs aux réuni-
ons de 1424 et 1427 : Devillers, Cartulaire cité, IV, Bruxelles 1889, pp. 395~ 396 (juillet 1424) ; R.
Wellens, Les Etats généraux des Pays-Bas des origines a la fin du régne de Philippe le Beau
(1464-1506), Heule 1974 (Anciens pays et assemblées d’états, 64), pp. 97-98 (juin 1427) ;
juillet 1424, Philippe le Bon chevauchait de Paris a Dijon, loin du Hainaut, avant de séjourner
quelque temps dans la capitale de son duché de Bourgogne : H. Vander Linden, Itinéraires de
Philippe le Bon, duc de Bourgogne (1419-1467) et de Charles, comte de Charolais (1433-1467),
Bruxelles 1940 (Commission royale d’histoire. In-quarto), p. 40.
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comme si 'autorité diocésaine tenait désormais la coupe pour pleine. La mesu-
re viendrait ainsi sanctionner une accumulation de faits bien connus — notoria,
lit-on —, suscitant a présent une réaction forte et globale. Mais ce n’était de
toute évidence pas une « premiere » dans le cours des rapports difficiles entre-
tenus par le siége de Cambrai avec la ville de Valenciennes ! Il est vrai, et on le
comprend a la lumiére du dossier reconstitué, que les édiles en cause, cités per-
emptorie devant l'official, n’y ont pas comparu en janvier précédent’, le pro-
moteur de la cour épiscopale requérant alors du juge contre eux une sentence
par contumace (« promotore dicta die coram nobis sufficienter comparante [...]
et requirente ipsos citatos per nos contumaces reputari »). La copie conservée
de l'acte, collationnée a l'original cinq jours seulement apres la date de son
émission®, a dii étre jointe sans tarder aux autres piéces analysées — les mémoi-
res dressés de part et d’autre —, ce que tend a accréditer la cote commune « N
85 » dont elles ont été pourvues par un archiviste a la fin du XVII® siécle®. Les
relations des conflits suscités entre 1424 et 1428 sont fécondes, on I'a vu, en
mentions d’interdits et d’excommunications qui n’eurent rien de virtuel...

L’official prescrit la publication (palam et publice) de la lettre par voies
orale et d’affichage : « presens nostrum mandatum et omnia contenta in
eodem in facie ecclesiarum predictarum locisque et ad valvas prenotatas
veras copias presentium (...) affigendas et affixas ». Tout le clergé du diocese
de Cambrai en donnera notification (denunciatio) en chaire a toutes les mes-
ses, jusqu’a commandement contraire. On notera qu’a aucun moment, il n’est
fait état dans le dossier d'une quelconque mesure d’obstruction a la publicité
des censures, circonstance aggravante qui ne manquait pas d’alourdir encore
certains contentieux. Il arrivait en effet que les autorités locales décrétassent
I'irrégularité de pareilles publications™.

Faute de sources complémentaires, nous ne sommes nullement informés
des effets sociaux produits en ville par ce chapelet de mesures coercitives et
répressives. On en devine toutefois les inconvénients. La perturbation des
offices et de la dispensation des sacrements ne restait pas la seule en pareil
cas. L’ordre public, les activités professionnelles, le négoce pouvaient subir
aussi leur lot de retombées®. Rivalités et rancoeurs resurgissaient alors ; des
édiles excommuniés, jugés ainsi peu fréquentables, étaient susceptibles de se
heurter a la défiance et aux reproches de leurs administrés. Les membres du
clergé se voyaient placés dans une situation délicate, tiraillés entre ’obéis-

3! « Ad feriam quartam post Epiphaniam Domini », soit le 10 janvier 1430 (n. st.).

32 Le 9 mars 1430 (n. st.).

11 s’agit de Jean Godefroy, fonctionnaire royal francais responsable de I'examen et du classe-
ment du chartrier (ou trésor) comtal hainuyer (1693), alors que son souverain, Louis XIV, s’est
emparé de Mons ; la lettre « N » correspond dans ce classement a la layette des pieces intéres-
sant Valenciennes : Cauchies, Législation princiére cit., pp. 13-14.

** De Smet et Trio, Verhouding tussen Kerk en stad cit., p. 260.

% Une étude exemplaire des conséquences de I'interdit, tout a la fois religieuses, économiques et
politiques, dans une grande ville a été menée par R.C. Trexler, The spiritual power. Republican
Florence under interdict, Leiden 1974 (Studies in medieval and Reformation thought, 9).
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sance due a leurs supérieurs et la convivialité qu’il souhaitaient entretenir
avec ceux dont ils avaient la charge spirituelle. Le caractére parfois aigu des
conflits pouvait résulter du fait que les dirigeants laics, officiers du prince et
magistrats communaux, auraient tendance a considérer toute censure ecclé-
siastique prononcée contre eux comme un empiétement du chef de son initia-
teur. Les occasions de heurts étant fréquentes et répétées, des historiens ont
estimé que vivre sous le coup d’un interdit s’assimilait dans certaines villes a
une situation (presque) normale®. Dans ce cas, les effets réels devaient s’en
trouver amortis. On songerait volontiers ici, par une analogie quelque peu
osée, a ces maux d’un autre ordre, peste ou fléaux assimilés, avec lesquels on
cohabitait parce qu’il subsistaient a I'état endémique, dans tel ou tel quartier,
sans que 'on en patit trop... Protestant contre un interdit fulminé alors méme
que les biens du meurtrier d'un prétre, lui-méme en fuite, ont été mis sous
séquestre pour étre laissés a I'ordinaire, le magistrat de Valenciennes se dit
lassé de ces vexations répétées : « Et enssi a bien considerer ces devoirs, le cés
ne aultre occupation ne doit yestre en le ville pour ledit hommecide. Et a dur
venroit se a cascune fois pour enssi faire et a i tel, il convenoit que le corps de
le boine ville euwist a souffrir, car elle seroit subgette as mauvaix ». S’il fallait
tout le temps fulminer...

Pour nous, les choses s’arrétent la. Négociations, levée — inéluctable —,
conséquences a court terme échappent a notre information, réserve faite d'un
texte livré sous forme abrégée par un auteur valenciennois de la fin du XVI°
siecle dans une compilation de documents et de faits. Le 27 mars 1430 en
effet, Philippe le Bon devait encourager la ville de Valenciennes a « faire
appointement » : n’est-ce pas alors le « saint temps de Caresme » ? En cas
d’échec, ajoute le duc de Bourgogne, médiateur en l'espece, il faudra bien
« proceder par le moyen de justice »”. Les interdits feront I'objet, avec nom-
bre d’autres points litigieux, de 1’édit et concordat promulgué pres de vingt
ans plus tard par ce prince pour le Hainaut (29 novembre 1449). Trois arti-
cles y seront consacrés, sans pour autant, on le devine, écarter a I’avenir tout
affrontement autour du « cés ».

% De Smet et Trio, Verhouding tussen Kerk en stad cit., p. 254 ; les auteurs se référent en parti-
culier aux travaux de I’historien des rapports entre Eglise et « Etat » en Hollande, A.G. Jongkees.
37 Devillers, Cartulaire cité, V, p. 77. Voir aussi M. Bauchond, La justice criminelle du magistrat
de Valenciennes au Moyen Age, Paris 1904, p. 42.
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New light on Machiavelli’s letter to Vettori,
10 December 1513

by William J. Connell

The letter that Niccoldo Machiavelli sent to Francesco Vettori on 10
December 1513, announcing that he has written a treatise «on principalities»,
has become modern history’s best known private letter'. Its fame is compa-
rable with or possibly surpasses that of such earlier epistolary texts as Plato’s
Seventh Letter, the letters between Peter Abelard and Héloise, Dante’s Letter
to Can Grande, and Petrarch’s Ascent of Mont Ventoux and his Ad posteri-
tatem epistola. Machiavelli’s correspondence, moreover, is recognizably “pri-
vate” and “modern” in ways that earlier and contemporary collections of
«familiares» are not. Readers of Machiavelli’s letter will recall how
Machiavelli described to Vettori his life at the family farm («in villa») at
Sant’Andrea in Percussina: how he enjoyed trapping birds in the fall; how,
with winter coming, he was having a stand of trees cut down for firewood;
how in the morning he read poetry; how he walked down the road to talk with
passersby; how he took his midday meal with his family; how went to the
«hosteria» next door to play games of «criccha» and «triche-tach» with his
neighbors; how in the evening he donned «royal and courtly clothes» to
«speak» with the ancient authors; how he said that had written a small work
«de principatibus»; how he wondered whether to present it to Giuliano de’
Medici; how he expressed doubt about visiting his friend Vettori in Rome;
how he hoped that his fifteen years spent studying «I’arte dello stato» as a
chancery official and his lifetime of faithful service to the Medici family might
be rewarded with a job*.

An epistolary and rhetorical masterpiece, Machiavelli’s letter has been
published, translated and anthologized countless times. It continues to
inspire reflection and study in all who are interested in Machiavelli’s thought
and writings. Among other things, the letter offers a fascinating view of the

" I am especially grateful to A.E. Baldini, Francesca Klein, Jean-Jacques Marchand, Carlo
Alessandro Pisoni, Marcello Simonetta and Corrado Vivanti for their suggestions and assistance,
and to the principi Borromeo-Arese for access to their private archive on Isola Bella.

2 N. Machiavelli, Opere, ed. C. Vivanti, 3 vols., Torino 1997-2005 [henceforth: Opere (Vivanti)],
I, p. 294-297; N. Machiavelli, Tutte le opere, ed. M. Martelli, Firenze 1971 [henceforth: Tutte le
opere (Martelli)], p. 1158-1160.
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circumstances, both material and psychological, in which Machiavelli wrote
The Prince. Yet for all of the attention the letter to Vettori has received, the
nature of the underlying text remains unclear. Discovered and published for
the first time in 1810, the letter has never received a proper critical edition’.
A series of cruxes and textual problems has led to frequent suggestions that
the manuscript copy on which modern editions are based must be flawed.
The study that follows sheds new light on Machiavelli’s famous missive and
the circumstances in which it was composed. Although the original of the let-
ter is probably lost, new evidence suggests that the copy that we have is more
reliable than generally supposed.

Another question involves the accuracy not of the copyist but of the let-
ter-writer. A series of problems in the text, most of them involving sticky
questions of chronology, has encouraged the idea that Machiavelli exaggerat-
ed or otherwise tailored the description of his daily activities in order to bet-
ter impress Vettori or possibly other readers to whom Vettori might have
shown the letter in Rome. Closer examination of these issues leads to the con-
clusion that while Machiavelli may have exaggerated here and there, the let-
ter does not contradict in an unseemly way all that we know from other
sources.

A third matter regards the invitation from Vettori of 23 November 1513
that prompted Machiavelli’s famous response. Clearly Vettori invited
Machiavelli to visit him in Rome after the term of the latter’s confinement
had been completed, but there has been much confusion concerning the
nature of Machiavelli’s relegatio. Moreover, the correspondence of the two
friends had ended on 25 and 26 August, when Machiavelli sent letters to
which Vettori did not respond. Hitherto we have not known what specifical-
ly prompted Vettori to take up the correspondence again after a silence of
three months, but a newly discovered letter to Vettori from Florence offers a
possible explanation.

Finally, what precisely the 10 December 1513 letter tells us about the
progress Machiavelli had made in writing The Prince has been a matter of
controversy. Some scholars have argued that only the first eleven chapters
were completed by December 1513, while others have thought that the letter
shows that The Prince was complete or nearly complete*. Machiavelli proba-
bly made final corrections to The Prince in 1515, as I have argued elsewhere,
but there are indications in the letter to Vettori that the work was substan-
tially complete through Chapter 25 by December 1513°.

° The letter was first published in A. Ridolfi, Pensieri intorno allo scopo di Nicolo [sic]
Machiavelli nel libro «Il Principe», Milano 1810, p. 61-66.

* Particularly helpful on this question is G. Sasso, Il «Principe» ebbe due redazioni?, in G. Sasso,
Machiavelli e gli antichi e altri saggi, 4 vols., Milano-Napoli 1987-1997, II, p. 197-276.

> W.J. Connell, Introduction: The Puzzle of «The Prince», in N. Machiavelli, «The Prince» with
Related Documents, ed. W.J. Connell, Boston 2005 [henceforth: The Prince (Connell)], p. 19 and
29 n. 46. These later additions included Chapter 26, the reference to the Discourses on Livy in
Chapter 2 and some alterations to Chapter 3 made after the death of Louis XII.
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1. The Machiavelli-Vettori Correspondence in the Apografo Ricci

The modern textual tradition for the publication of Machiavelli’s private
correspondence began with Edoardo Alvisi’s edition of the Lettere familiari
in 1883, which, although marred by lacunae and the censorship of some
material for reasons having to do with morals, was based on the transcription
and comparison of the surviving manuscripts®. This was followed by biogra-
phical studies of Machiavelli that relied on ample archival research that were
written by Pasquale Villari and Oreste Tommasini’. Subsequently manu-
scripts of the private letters were re-examined in the editions by Guido
Mazzoni and Mario Casella (1929), Sergio Bertelli (1969), and Mario Martelli
(1971)—the last of whom undertook an exacting retranscription of all of the
known letterst. Further commentary was provided in Roberto Ridolfi’s biog-
raphy, in the two editions of the letters done by Franco Gaeta, and in Corrado
Vivanti’s now-standard edition of the Opere’. In addition Giorgio Inglese
offered a rich commentary on Machiavelli’s correspondence with Vettori and
Francesco Guicciardini, Giovanni Bardazzi commented on ten of
Machiavelli’s private letters, including the one of 10 December 1513, and
John Najemy published a fine study of Machiavelli’s correspondence with
Vettori from 1513 to 1515".

The original of the letter that was sent by Machiavelli to Vettori on 10
December 1513 is not known to survive, although a few such originals from
the Machiavelli-Vettori correspondence of 1513-1515 do exist. Nor is there a
surviving draft or «minute» of the letter. Modern editions of the famous let-
ter are based on a copy that was made at the behest of Machiavelli’s grand-
son, Giuliano de’ Ricci (1543-1606) in a large manuscript volume or
«regesto» of Machiavelli material that Ricci compiled between the 1570s and
the 1590s, now preserved in the Fondo Palatino of the Biblioteca Nazionale
Centrale di Firenze and known to scholars as the Apografo Ricci''. Over the

® N. Machiavelli, Lettere familiari, ed. E. Alvisi, Firenze 1883, with the 10 December 1513 letter
on p. 305-310. For an overview, see S. Bertelli, Appunti e osservazioni in margine all’edizione di
un nuovo Epistolario machiavelliano, in «Il Pensiero politico», 2 (1969), p. 536-579.

7 P. Villari, Niccold Machiavelli e i suoi tempi, 3 vols., Milano 1895-1897* [henceforth: Villari,
Machiavelli]; O. Tommasini, La vita e gli scritti di Niccolo Machiavelli nella loro relazione col
machiavellismo, 2 vols. in 3, Bologna 1994-2003* [henceforth: Tommasini, La vita].

¥ N. Machiavelli, Tutte le opere storiche e letterarie, ed. G. Mazzoni and M. Casella, Firenze 1929,
whch included 37 selected letters; N. Machiavelli, Epistolario, in Machiavelli, Opere, 11 vols., ed.
S. Bertelli, Milano and Verona 1968-1982, vol. V, which added many letters and gave the manu-
script locations; Tutte le opere (Martelli).

° R. Ridolfi, Vita di Niccolo Machiavelli, Firenze 1978 [henceforth: Ridolfi, Vita]; N. Machiavelli,
Lettere, ed. F. Gaeta, Milano 1961; N. Machiavelli, Lettere, ed. F. Gaeta, in N. Machiavelli, Opere,
4 vols. in 5, Torino 1984-1999, vol. III [henceforth: Lettere (Gaeta 1984)], p. 423-428; Opere
(Vivanti) .

' N. Machiavelli, Lettere a Francesco Vettori e a Francesco Guicciardini, ed. G.Inglese, Milano
1989 [henceforth: Lettere (Inglese); N. Machiavelli, Dieci lettere private, ed. G. Bardazzi, Roma
1992; J. M. Najemy, Between Friends: Discourses of Power and Desire in the Machiavelli-
Vettori Letters of 1513-1515, Princeton 1993 [henceforth: Najemy, Between Friends].

"' For the Apografo Ricci [henceforth: AR], see Biblioteca Nazionale Centrale di Firenze [hence-
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years it has become commonplace for scholars to criticize Ricci’s skills as a
copyist and editor. His decision not to transcribe Machiavelli’s lost play, Le
maschere, is unforgivable. Ridolfi described Ricci as a copyist who «read
“lightning bugs” for “lanterns”» («lesse lucciole per lanterne»)®. There is no
question but that Ricci made a mess of the draft letter known as the
Ghiribizzi to Soderini. Yet it is worth noting that Ricci was himself apologetic
about his copy”. When it was discovered in modern times by Jean-Jacques
Marchand, the autograph of the Ghiribizzi, which is a very sloppy draft with
numerous corrections and cancellations and confusing marginalia, gave trou-
ble to modern scholars, too™. Perhaps it has become too easy to attribute
problems in the texts as we have them to Ricci’s presumptive failings as a
copyist and editor. Ridolfi’s very remark about «lightning bugs» and
«lanterns» is indicative of a certain laxity, since he referred to a text, the 10
December letter to Vettori in fact, that was copied not by Ricci but by some-
one else with a different hand®”. A fresh examination of Ricci’s manuscript
provides new information concerning the reliability of Ricci’s copies of an
important group of letters sent by Machiavelli to Vettori, including the letter
of 10 December 1513. What has been known hitherto about Ricei’s treatment
of the Machiavelli-Vettori correspondence has been determined largely by
two passages that appear relatively early in the pages of the Apografo and
were published by Tommasini. The first of these reads as follows:

Giuliano de’ Ricci a chi legge. Io ho sempre (humanissimi lettori) tenuto gran conto
delle memorie antiche, et sempre mi e parso officio debito di ciascuno il cercare di
mantenere le cose dei suoi il pit che sia possibile, et anco risuscitarle et metterle in luce
et in consideratione alli posteri (non si partendo mai della verita). Et di questo mi sono
in testimonio le fatiche che ho durato nella investigatione [canc.: delli huomini, et]
delle actioni, et delli huomini della famiglia de’ Ricci. Testimonio non piccolo ne rende
ancora la presente fatica attorno alle cose di Niccolo Machiavelli mio avolo, et questa &
la cagione che havendo trovato una lettera scritta dal decto Machiavello a Francesco
Vettori sopra la triegua fatta 'anno 1513 infra il re di Francia et quello di Spagna, ricer-
cando io di quella che discorresse sopra questa materia gli scrisse il Vettori, mi sono
capitato alle mani molte lettere sue, le quali, parendomi che in esse, oltre alla piacevo-
lezza et garbatezza, vi sia la notitia di molte cose seguite in quelli tempi, non narrate

forth: BNCF], Ms. Palatino, E.B.15.10. The letter of 10 December 1513 is copied on fols. 150v-151v.
12 Ridolfi, Vita, p. 545 n. 19.

"> Concerning the Ghiribizzi, Ricci wrote, AR, fol. 57v: «Se €’ mi fosse lecito, o per meglio dire, pos-
sibile conservare I'originale di donde io traggo la infrascritta lettera del Machiavello, credo certo
che chi la vedesse in un medesimo tempo si maraviglierebbe della diligentia mia, mi scuserebbe
delli errori che nel copiarla havessi fatto, mi harebbe compassione della fatica che ci ho durato, et
in ultimo mi harebbe un grande obbligo, ché io I'havessi ridotta in modo che si possa vedere. Et
perché la é piena di cassi, di rimessi consumata, non tanto dal tempo, quanto dalla straccuratag-
gine, et inoltre vi sono molte chiose, io, per poterle notare, et anco per potere fare mentione di
alcune diversita, lascio, contro al solito, le margini del libro larghe. Leggetela dunque, humanissi-
mi lettori, ché in essa riconoscerete lo ingengno del Machiavello non meno che vi habbiate fatto,
o siate per fare, in altra cosa sua». See also Tommasini, La vita, I, p. 631-632.

' R. Ridolfi and P. Ghiglieri, I «Ghiribizzi» al Soderini, in «La bibliofilia», 72 (1970), p. 52-72.
' The Apografo Ricci is mentioned just five times in Ridolfi’s Vita, and in those instances Ridolfi
seems to have been following Tommasini’s analysis rather than taking a look for himself. See
Ridolfi, Vita, p. 434 n. 9, 472 n. 2, 539 n. 34, 541 n. 34.
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semplicemente, ma discorsovi [sic] sopra fondatamente et con bellissimo giuditio, mi
sono risoluto a registrarle tutte per ordine, inserendovi le risposte del Machiavello
dove le troverro, che saranno poche, perché non se ne salvava registro. Non voglio gia
mancare di dire che queste lettere sono scritte da 1'uno amico all’altro, senza alcuno
ornamento di parole, et senza mettervi alcuno studio, ma solo tirato git secondo che
veniva loro alla mente. Serviranno anco queste lettere, oltre a quanto ho detto di sopra,
per dimostrare lo stato nel quale doppo il 1512 si ritrovava il Machiavello, et il giuditio
che ne faceva il Vettori, persona reputatissimo, giuditiosissimo, et in quelli tempi
favorito, et molto adoperato dalli T1l.™ Medici, sotto il governo de’ quali si reggeva
all’hora la citta doppo la cacciata del Soderini, al cui tempo, sendo stato assai adoper-
ato il Machiavello, et particularmente nelli ultimi mesi, quando lo exercito spagnuolo
passo in Toscana, et saccheggio Prato, non € maraviglio se dalli inimici suoi (che non
gliene avanzava), fu trovata occasione di farlo incarcerare, come nella seguente lettera
del Vettori, scrittali pochi giorni doppo la creatione di Leone X™, s’intendera'®.

[Giuliano de’ Ricci to the reader. I have always, most humane readers, taken great care of
old records, and I have always thought it everyone’s proper obligation to try to preserve
one’s ancestors’ things insofar as possible, and also to revive them and bring them into the
light and into the consideration of those who have come afterward, albeit never departing
from the truth. And evidence of this is the labor that I have endured in the investigation of
the deeds and men of the Ricci family. Further and not trivial evidence of this is my pres-
ent effort concerning the affairs of Niccolo Machiavelli, my grandfather. And this is the rea-
son why, when I found a letter written by the said Machiavello to Francesco Vettori about
the truce that was made in 1513 between the kings of France and Spain, and then when I
looked for the letter that Vettori wrote to him discussing this matter, there came into my
hands many of his [Vettori’s] letters, which, since it appeared to me, apart from the pleas-
ure and style they offered, that they contained notice of many things that happened in
those times, not simply narrated, but treated in a well-founded way, with the best judg-
ment, I decided to copy them out all in order, inserting Machiavello’s responses wherever
I find them, although these will be few because no register of them was kept. I don’t want
to forget to say, of course, that these letters are written from one friend to another, with-
out fancy wording, and without putting much effort in them, just written down as matters
came to mind. These letters will also be useful, in addition to what I have said above, to
illustrate the state in which Machiavello found himself after 1512, and what was thought of
it by Vettori, who was a person of the highest reputation and most judicious, and in those
times favored and put to much use by the most illustrious Medici, under whose rule the
city was then governed after the fall of Soderini, during whose time, since Machiavello was
much employed then, and especially during the last month, when the Spanish army passed
into Tuscany and sacked Prato, it is no wonder if an occasion was found by his enemies (of
which he had no lack), for putting him in prison, as may be understood in the following let-
ter of Vettori’s, written to him a few days after the election of Leo X].

As can be seen, the passage emphasizes Ricci’s partiality toward
Machiavelli, which was certainly genuine. It has caused modern critics, not
without reason, to be suspicious of Ricci’s role as an apologist for his grand-
father. It is also worth noting that at the time of writing, which is to say in the
early 1570s, Ricci seems to have thought that very few of Machiavelli’s letters
to Vettori had survived.

A second passage, also known to scholars, comments again on these let-
ters of Vettori’s to Machiavelli, and it has encouraged speculation about the
censorship to which Ricci may have subjected the correspondence. It reads as
follows:

1® AR, fol. 44r. My transcription. See also Tommasini, La vita, I, p. 633; Bertelli, Appunti e osser-
vazioni cit., p. 38. Translations in brackets [ ] are my own.
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Giuliano de’ Ricci a chi legge. Passarono infra questi tempi tra il Vettori et il
Machiavello molte lettere appartenenti a loro innamoramenti, et a loro piacevolezze et
burle, le quali, non mi essendo capitate alle mani, non sono state da me registrate,
come anco ho lassato di registrare qualche parte delle lettere da me copiate dove il
Vettori tratta di simili intrattenimenti, et solo ho scritto quella parte dove si tratta di
stati et di maneggi d’inportanza, si come ho fatto nella seguente lettera, nella quale ho
lasciato il principio et il fine, trattandosi in que’ luoghi di uno amorazzo del Vettori. Et
solamente ho scritto quello che egli risponde a quanto dal Machiavello gli fu scritto in
materia di quello che andava attorno circa la resolutione del re di Spagna di guerra o
d’accordo con quello di Franzia [canc.: il che €]. Et chi vuole vedere quanto sopra
questo scrisse il Machiavello, legga il discorso, o lettera, la quale € copiata qui addrieto
a ccarte [sic] sette'’.

[Giuliano de’ Ricci to the reader. During this time many letters were exchanged
between Vettori and Machiavello that pertained to their love affairs, and to their pas-
times and jokes, which, not having come into my hands, I have not copied down, just
as I have also left out some portion of the letters I have copied in which Vettori treats
of similar amusements, and I have only written down that part in which states and
affairs of importance are treated, just as I have done in the following letter, in which I
have left out the beginning and the end, since in those places it is a question of a love
affair (amorazzo) of Vettori’s. And I have only written down what he writes in reply to
Machiavello regarding what was happening concerning the choice of the king of Spain,
whether for war or for an agreement with the king of France. And whoever wants to see
what Machiavello wrote about this should read the discourse or letter that was copied
here above on page seven].

Ricci thus acknowledges that he has suppressed material deemed inde-
cent or extraneous, and there has thus been ample reason to wonder about
the content of the letters that survive only in Ricci’s copies. As Guido
Ruggiero put it recently, «Unfortunately, however, the letters that we have
were for the most part those collected and copied in the sixteenth century by
Giuliano de’ Ricci, Machiavelli’s grandson, who admits that he “did not copy”
some of the material that dealt with the “loves” and “pleasures” of Machiavelli
and his friends and instead focused on copying letters that dealt with “states”
and “matters of importance”»". Confirming that Ricci left out a good deal of
the Vettori material, John Najemy points out that the Apografo «contains
only nine of Vettori’s eighteen extant letters to Machiavelli between March
1513 and January 1515»".

It is interesting to note that both of the statements by Ricci that have been
quoted appear in the first part of his manuscripts volume. Ricci’s Apografo
was a work in progress, which meant that it was possible that he would have
access at a later date to new material, and also that he might choose to treat
it differently. Another interesting element is that the censorship mentioned
in the second statement seems specifically to regard Vettori’s letters. It leaves
us wondering about the other half of the correspondence, which is to say the
letters that Machiavelli sent to Vettori, and whether they too were censored.

17 AR, fol. 54r. My transcription. See also Tommasini, La vita, I, p. 638.

'8 G. Ruggiero, Machiavelli in Love: Sex, Self, and Society in the Italian Renaissance, Baltimore
2006, p. 129.

' Najemy, Between Friends, p. 12.

98



Machiavelli’s letter to Vettori, 1513

How Machiavelli’s letters to Vettori came into Ricei’s hands is a matter
that has not yet been studied, although the Apografo sheds much light on the
question. At a certain point, after a series of initial documentary finds, includ-
ing the ones discussed above, Ricci began copying into his register the con-
tents of journals of Machiavelli’s that contained extracts of Florentine histo-
ry beginning from the death of Cosimo de’ Medici*. When a new document or
set of documents came his way, he interrupted the work on these extracts in
order to insert the new discoveries in his register. One such instance occurred
with the discovery of the Discorso o dialogo intorno alla nostra lingua,
which came to Ricei’s attention in a manner described on folio 133r of the
Apografo:

Giuliano de’ Ricci a chi legge. Havevo disegnato d’andare seguitando di copiare questi
giornaletti d’historie del Machiavello, quando mi € capitato alle mani un discorso o
dialogo intorno alla nostra lingua, dicono fatto dal medesimo Niccolo, et se bene lo stile
¢ alquanto diverso dall’altre cose sue, et io in questi fragmenti che ho ritrovati non ho
visto né originale, né bozza, né parte alcuna di detto dialogo, nondimeno credo si possa
credere indubitatamente che sia dello stesso Machiavello, atteso che li concepti
appariscono suoi, che per molti anni per ciascuno in mano di chi hoggi truova si tiene
suo, et quello che piu di altro importa ¢ che Bernardo Machiavelli, figlio di detto
Niccolo, hoggi di eta di anni 74, afferma ricordarsi haverne sentito ragionare a suo
padre, et vedutogliene fra le mani molte volte. Il dialogo & questo che seguita®'.

[Giuliano de’ Ricci to the reader. I had planned to go on copying these notebooks of the
histories of Machiavello when there came into my hands a discourse or dialogue about
our language that they say was done by our same Niccolo. And although the style is
somewhat different from his other things, and although I, among the literary remains
that I have found, have seen neither the original nor a draft nor even a part of the said
dialogue, nonetheless I believe it can be believed without a doubt to be by the same
Machiavello, seeing as the ideas appear to be his, and as all of the current owners main-
tain that it is his; and, what counts most of all, is that Bernardo Machiavelli, the son of
the said Niccolo, who is today 74 years old, affirms that he remembers hearing it dis-
cussed with his father and seeing it in his hands many times. The dialogue is this one
that follows].

This particular passage was much discussed in the debates concerning
the authorship of the Discorso o dialogo that erupted in the 1970s. Of inter-
est is not only what it tells us about the course of Ricci’s work, but also the
indication of an evolving critical caution concerning the documents copied
into the register. Ricci hesitates between the terms «discorso» and «dialogo»
in discussing the untitled work. He acknowledges the difficulty in securing a
firm attribution. He even admits that the style is «alquanto diverso» from
that of his grandfather. Since Ricci took the trouble to give «74» as the age of
his uncle Bernardo, who was born in 1503, Ricci’s copying of the text can

2 AR, fol. 85r.: «Fragmenti, ricordi, et giornali appartenenti a historia, autore Niccolo
Machiavelli. Copierannosi con quel maggiore ordine che si potra, levandole da quadernucci et
stracciafogli di sua mano...». See also Tommasini, La vita, I, p. 651.

2! AR, fol. 133r. My transcription. See also Tommasini, La vita, I, p. 663. The text of the Discorso
o dialogo continues to AR, fol. 138r.
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been dated firmly to 1577%. One could wish for more information, but it is
doubtful that Ricci was being intentionally opaque or stingy*.

But let us return to the correspondence with Vettori. After inserting the
Discorso o dialogo, Ricci went back to copying historical extracts*. But then
a new find came his way. It is surprising, considering the patient work on the
Machiavelli-Vettori correspondence that has been done by so many scholars,
many of whom state that they have consulted the Apografo Ricci, that the
important passage that follows has not yet been remarked on or published®.
Probably it dates from 1577 or shortly thereafter, since it appears only a few
folios after the 1577 interruption for the copying of the Discorso o dialogo,
although the only firm terminus ante quem is a reference to «1594» appear-
ing later in the Apografo®. The important passage reads as follows:

Giuliano de’ Ricci a chi legge. Di nuovo sono forzato a intralasciare I'ordine dell’andare
copiando scritture appartenenti ad historie, havendo havuto di Casa li heredi di
Francesco Vettori le stesse lettere che dal Machiavello furono scritte al decto Vettori in
piu tempi, le quali io copiero tutte, senza alterare niente, et se ad alcuno paresse, che
ce ne fosse qualcuna, che havesse del licentioso, o, del lascivo, péssila, et legga le altre
dove egli maravigliosamente discorre delle cose del mondo. Scisime che, forse ingan-
nato dalla molta affezione che io porto alla memoria di questo huomo, mi lascio
trasportare a scrivere tutto quello che di lui truovo, sia come si voglia, il che fo con piu
ragione, havendo disegnato che questo libro sia comune a pochi altri che a me stesso”’.

[Giuliano de’ Ricci to the reader. Again I am forced to interrupt the order of my copy-
ing writings pertaining to histories, since I have had from the house of the heirs of
Francesco Vettori the very letters that were written by Machiavello to the said Vettori
at different times. I shall copy them all, without altering anything, and if anyone should
think that there is a letter that has something licentious or lascivious in it, he should
pass it over and read the others where he [Machiavelli] discourses marvelously on the
affairs of the world. Excuse me that, perhaps deceived by the great affection that I feel
for the memory of this man, I allow myself to be moved to write down all that I find
that is his, be what it may. I do it with more justification since I have planned that this
book should be shared with few others besides myself].

Unfortunately, Ricci’s notice concerning these letters from Machiavelli to
Vettori escaped the attention of Tommasini, who did not include it in his
«analisi» of the Apografo Ricci. Subsequent scholars have commonly used

2 B.T. Tommaso Sozzi, Introduzione, a N. Machiavelli, Discorso o dialogo intorno alla nostra
lingua, Torino 1976 [henceforth: Discorso (Sozzi)], p. xi.

» Even if one modern scholar may have thought so: M. Martelli, Una giarda fiorentina. Il
«Dialogo» della lingua attribuita a Niccolo Machiavelli, Roma 1978.

** AR, fol. 138v: «+. Seguitano Memorie appartenenti a historie del 1495 scritte da Niccold
Machiavelli». These continue to fol. 141r.

» See, in addition to the works cited in notes 6-10 above, R. Ridolfi, Per un’edizione critica del-
lepistolario machiavelliano. La lettera al Vettori del 29 aprile 1513, in «La bibliofilia», 68 (1966),
p- 31-50; R. Ridolfi, Le carte del Machiavelli, in «La bibliofilia», 71 (1969), p. 1-23; E. Niccolini,
Ventiquattro lettere di Francesco Vettori, in «Giornale storico della letteratura italiana», 107
(1990), p. 547-589; and J.-J. Marchand, Gli autografi di otto lettere di Francesco Vettori al
Machiavelli (e una lettera inedita a Paolo Vettori), in «Interpres», 12 (1992), p. 223-269.

% For «1594» in the ms., see below at note 29.

T AR, fol. 141v [with «142» at the upper left]. My transcription.
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Tommasini’s description as a guide to the Ricci manuscript, which is why, one
suspects, that the passage has not been known to Machiavelli scholarship.

The folios that come after this important passage contain the texts of no
fewer than twenty-one of Machiavelli’s letters to Vettori, and they include the
famous letter of 10 December 1513. Ricci preserved the group’s chronological
order (and presumably this was how they were arranged among the Vettori
papers), with the exception of the first two letters copied, dated 16 April 1514
and 20 December 1514 respectively, which he seems to have studied and tran-
scribed first because they were related to letters that Ricci already knew from
other versions preserved among Machiavelli’s papers®. The letters that fol-
lowed—and they include many of the most important of the correspondence
— were those of 13 March 1513, 18 March 1513, 9 April 1513, 16 April 1513, 20
June 1513, 10 August 1513, 26 August 1513, 10 December 1513 (the letter that
concerns us especially), 19 December 1513, 5 January 1514, 4 February 1514,
25 February 1514, 10 June 1514, 4 December 1514, 31 January 1515, 5 April
1527, 14 April 1527, 16 April 1527, and 18 April 1527.

Ricci’s comment tells us much that is new about the texts of the above-
mentioned letters to Vettori. To begin with, the copies were made from
Machiavelli’s «originals», which is to say they were made from the physical
autographs that were received by Vettori and preserved with Vettori’s papers.
The copies that Ricci worked from were thus cleaner and more legible than
Machiavelli’s drafts, and they represented the writer’s final versions. They
were also the texts to which Vettori’s letters actually responded, not the
approximate versions found in drafts.

Of great interest is Ricci’s claim to have copied these particular letters in
their entirety. Censorship was no longer an issue.. «[FJorse ingannato dalla
molta affezione», he copied this group of letters without omitting licentious
content.

Also worth noting are Ricci’s changed intentions for the Apografo volume.
In his initial statement, quoted above, Ricci had spoken of reviving and bring-
ing into the light lost work. In the past scholars have reasonably associated the
Apografo with a project to publish Machiavelli’s writings. But Ricci now states
that he intends for his volume to be shared with «pochi altri che a me stesso».
Times were changing. Certain forms of literature were in the process of going
underground. Machiavelli’s letters were best enjoyed in private.

* The texts of these two letters have given editors trouble in recent decades, and each is perhaps
worth revisiting. On the letter of 16 April 1514, see Lettere (Inglese), p. 235. About this letter,
Ricci writes in AR, fol. 141v: «Questo che seguita € il fine di una lettera scritta dal Machiavello al
Vettori addi 16 di aprile 1514 che ¢é differente da il fine della copia trovata fra le scritture sue che
& registrato in questo a carte 7 et notatevi le diversita sino a tanto che ha riscontro in qualche
parte». On the letter of 20 December 1514, see J.-J. Marchand, Contributi allEpistolario machi-
avelliano: la lettera al Vettori del 10 dicembre 1514 nel testo originale inedito, in «La bibliofil-
ia», 72 (1970), p. 265-266; and compare Lettere (Inglese), p. 265-266. About this letter Ricci
writes in AR at fol. 142r: «Giuliano de’ Ricci a chi legge. La lettera che seguita fu scritto dal
Machiavello per complire a un discorso fatto che ¢ copiato in questo a carte 4, 5, 6, non li paren-
do in quello havere a bastanza dechiarato la intentione sua nel dannare la neutralita».
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Unfortunately, none of these twenty-one letters survives today as an
«original», which is to say in the physical version that was sent to Vettori
and later copied into the Apografo. We do not have the precise texts to
compare with Ricci’s copies. Considering the effort that has gone into hunt-
ing down Machiavelli’s autographs over the past century, one imagines
these missing letters were lost or destroyed as a group, or, if they have sur-
vived (although that seems increasingly unlikely), they survive together. A
similar fate seems to have befallen nineteen letters from Machiavelli to
Francesco Guicciardini that were given to Ricci for copying in 1594 by the
heirs of Francesco Guicciardini. Those letters, too, survive only in Ricci’s
copies®.

2. Ricci’s Corrections to the Letter of 10 December 1513

Since copies are all that we have, it makes sense to inquire whether these
are «good» copies. In the course of transcription Ricci undoubtedly intro-
duced errors into the texts that we have. Yet, as has been seen, he tried to
treat this group of letters sent to Vettori with particular care. By now, more-
over, Ricci had acquired a good deal of experience in the reading of
Machiavelli’s script. Certainly he was better off than when, eighty-four folios
earlier, he had struggled with the Ghiribizzi to Soderini®. A few of the letters,
including the famous letter of 10 December 1513, were copied in a hand other
than Ricci’s, but Ricci corrected these himself against the originals.

In particular, is the text of the 10 December letter reliable? It helps to
know that the source was the original letter as sent. It was once argued that
Ricci had the text of the 10 December letter copied either from Machiavelli’s
surviving draft or from a copy made from the draft’'. To be sure, it was
already clear, from the measured way in which the letter of 10 December
replied to Vettori’s of 23 November, that Machiavelli must have sent some-
thing like the letter whose text we have had all along®. Moreover, Vettori’s
letter of 24 December 1513 discusses Machiavelli’s of the 10", acknowledging
the earlier letter’s queries about employment and about the dedication of

¥ Ridolfi, Vita, p. 574 n. 9, writes that there were twenty of them, now lost, but Ricci’s text, AR,
c. 162r, states «diciannove». See also Tommasini, La vita, I, p. 641. On these letters and the
Guicciardini correspondence see G. Masi, «Saper ragionar di questo mondo». Il carteggio fra
Machiavelli e Guicciardini, in Cultura e scrittura di Machiavelli, Atti del Convegno di Firenze-
Pisa 27-30 ottobre 1997, Roma 1998, p. 487-522, and especially 492 on Ricci.

%% See above at notes 13-14.

! C.H. Clough, Machiavelli’s «Epistolario» and Again What Did Machiavelli Wear in the
Country, in «Bulletin of the Society for Renaissance Studies», 1 (1983), 3, p. 7-18 [henceforth:
Clough, Machiavelli’s «Epistolario»], p.11: «Moreover what emerges is the very strong likelihood
that the text of the famous letter in the Regesto derived from a draft which the writer had
retained among his papers».

32 FV to NM, 23 November 1513, in Machiavelli, Opere (Vivanti), II, p. 291-293; and on the way
Machiavelli matched Vettori’s letter point by point see G. Ferroni, Le «cose vane» nelle «Lettere»
di Machiavelli, in «Rassegna della letteratura italiana», 76 (1972), p. 215-264 (231-232).
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Machiavelli’s «trattato»*. But now we can speak of this letter and also of the
other letters in this group with greater confidence as copies from the author’s
final versions.

The copying of the 10 December letter does seem now and then to have
given difficulty to Ricci’s scribe. He left two blank spots where Ricci himself
supplied the missing words from the original, and there were also a few other
interventions of Ricci’s. So, about two-thirds of the way through the letter,
when Machiavelli discusses his evenings with the ancients, there appears a
small group of corrections. After the words «Et quelli per loro humanita mi
rispondono: », the scribe left a blank that Ricci filled with the words «et non»:
«Et non sento per 4 hore...» [the words in Ricci’s hand are here in italics]. On
the next line Ricci corrected the scribe’s «non sento la poverta» to read «non
temo la poverta» — a correction that caused Ricci himself some initial difficul-
ty, since the «s» of the canceled «sento» was initially overwritten as an «f». The
next line, too, in which Machiavelli quotes from the Paradiso, also required
Ricci’s intervention. The scribe had left a blank, writing: «perché Dante dice che
non fa scienza sanza [....] lo havere inteso», so Ricci first supplied the missing
«lo ritenere». Then he canceled the words «ritenere lo havere», leaving the ini-
tial «lo». Finally he supplied in the margin the words that give the proper text
from Paradiso V.41-42: «perché Dante dice che non fa scienza sanza lo ritenere,
lo havere inteso». Possibly Ricci consulted a printed Dante in his effort to set
matters straight. Ricci’s last correction appears toward the end of the letter,
where he canceled the scribe’s «che io non diventi per poverta contendendo»
and wrote in the margin «contennendo». In modern editions the passage thus
reads «che io non diventi per poverta contennendo»*.

«Contennendo» is a somewhat recondite term, and Ricci’s apposite cor-
rection becomes possibly more significant when one realizes that Machiavelli
used the word no fewer than four times in Chapter 19 of The Prince*. The
word’s appearance at the end of the 10 December 1513 letter may suggest that
at the time the letter was written Machiavelli’s treatise «on principalities»
already comprised Chapter 19. Moreover, since Chapter 19 is the concluding
chapter of Machiavelli’s section on the moral qualities of the prince, com-
prising Chapters 15-19, it would make sense if this entire section of The
Prince had been completed by the time Machiavelli wrote to Vettori. The evi-
dence is slender, but it is there. And we owe some thanks to Ricci for pre-
serving this small clue.

The foregoing suggests that Ricci was a reasonably careful editor of this
group of Machiavelli’s letters, and in particular, of the letter of 10 December
1513. Readers of Machiavelli’s correspondence will find this somewhat reas-
suring. Yet there remain a number of problems with the text.

3 FV to NM, 24 December 1513, in Machiavelli, Opere (Vivanti), II, p. 300-303.

3* AR, fol. 151v.

35 N. Machiavelli, Il Principe, ed. M. Martelli, Roma 2006 [henceforth: Il Principe (Martelli)] p.
243 (19.1), 244 (19.4), 263 (19.55), 264 (19.57).
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3. «Settembre», Thrushes and «I tordi»

Alongstanding crux in the famous letter to Vettori involves the season for
trapping birds, or «fowling». Near the letter’s beginning Machiavelli states
that «up until now» he has been catching thrushes, that he has passed all
«September» this way, and that now he is sorry that trapping is over. «Ho
infino a qui uccellato a’ tordi di mia mano... E cosi stetti tutto settembre;
dipoi questo badalucco... ¢ mancato con mio dispiacere». With his usual
attention to Tuscan detail, Roberto Ridolfi noted that the season for thrush-
es begins in October and ends at the end of November. He thus proposed
emending «settembre» to «xnovembre»*.

And the emendation makes perfect sense. Ornithologists confirm that the
thrush (turdus philomelos), which migrates between the Baltic and Africa
and passes through Italy in October and November, travels in accordance
with a seasonal pattern that has been fixed for at least five millennia®.
According to one source,

...l passo intensivo e regolare, in base alla media delle osservazioni e relative regis-
trazioni effettuate per circa un decennio, si puo calcolare che inizi il 10-11 ottobre: esso
procede con regolare aumento per tutta la 2* quindicina del mese, raggiungendo il mas-
simo nell’'ultima decade, si mantiene ancora sensibile ma in costante diminuzione nella
1* quindicina di novembre, e continua a decrescere nella 2° quindicina di detto mese.
Con la fine di novembre il passo, almeno nella fase normale, puo dirsi esaurito®.

[...the dense and regular migration, based on the mean of observations and their relat-
ed recording over about a decade, can be calculated to begin at 10-11 October. It con-
tinues to augment regularly throughout the second half of the month, reaching a peak
in the last ten days. It is still detectable but in steady decline in the first half of the
month and it continues to decrease in the month’s second half. With the end of
November the migration, at least in its normal phase, can be said to be finished].

For Folgore da San Gimignano, writing in the early fourteenth century,
October was the month for fowling and November the month for eating birds
and game®. The first day of October marks the beginning of the Italian hunt-
ing season today, as is known to anyone who has heard (and smelled) the
birdshot of hunters in the Tuscan hills — or been asked by the Lega Abolizione
Caccia to sign a petition. Thus Ridolfi’s emendation, from «settembre» to
«novembre» should be accepted. Although Ridolfi doesn’t say so, possibly
Ricci’s copyist read an abbreviated «9bre» as «7bre», a slip that could have
happened easily enough.

But there is a related question about Machiavelli and thrush migration
that deserves to be addressed at the same time, for there is, as yet, no firm
date for a sonnet by Machiavelli entitled “The Thrushes” (I tordi). Dedicated

% Ridolfi, Vita, p. 515 n. 19.

7T, Alerstam, Bird Migration, Cambridge 1990 (Lund 1982), p. 226.

¥ M. Rotondi, Migratori alati, Roma 1962, p. 204.

* Folgore da San Gimignano, Ottobre and Novembre, in Poeti del Duecento, ed. G. Contini, 2
vols., Milano-Napoli 1960, II, p. 416-417.
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to Giuliano de’ Medici, the prospective dedicatee of The Prince according to
the letter of 10 December 1513, the poem states that it accompanies a gift of
thrushes. Giuliano is urged not to pay attention to Machiavelli’s critics but to
judge for himself the worth of the thrushes and of the poem’s author. Ridolfi
believed that the poem accompanied an actual gift of thrushes — «un mazzo
di tordi presi al suo uccellare di Sant’Andrea» — sent to thank Giuliano for his
help in securing Machiavelli’s release from prison in March 1513%. Earlier,
Villari had taken as a sarcastic expression of Machiavelli’s bile, writing «Ora
nessuno vorra credere che il Machiavelli mandasse veramente un dono di
tordi a Giuliano de’ Medici»*'. More recently Hugo Jaeckel advanced the idea
that the sonnet I tordi was composed as a possible dedicatory poem for The
Prince®.

The problem with Ridolfi’s argument has to do with the proposed March
timing for the gift. It is true that there is a return migration of thrushes in the
spring that takes place in March and early April, but the number of birds in
the ripasso is smaller, and the volume of the catch would have been dimin-
ished. Autumn, moreover, is a pleasant time for fowling, while March is often
a cold month. By May 1513 Giuliano de’ Medici had left Florence for Rome. A
gift of real thrushes could not have coincided with the autumnal fowling sea-
son, unless the impoverished Machiavelli went to the unlikely trouble and
expense of sending the birds all the way to Rome. Telling further against
Ridolfi’s argument is the likelihood that Machiavelli remained in Florence
immediately after his release from prison. His letters of 13 and 18 March and
of 9 and 16 April were signed «in Firenze». The first secure evidence of
Machiavelli’s presence at Sant’Andrea does not appear until his letter of 29
April, when there would have been no more thrushes about to catch®. To be
sure, the distance to Sant’Andrea was not far, and it is still possible that
Machiavelli visited Sant’Andrea shortly after his liberation. But he is not like-
ly to have trapped the birds personally given his recent experience of torture.
And according to contracts they signed with Machiavelli’s father, Bernardo,
the tenants at Sant’Andrea had been prohibited from fowling.

Machiavelli’s December letter describes bird-trapping as something that
to him seemed «dispettoso e strano»: it was new to him. It thus seems prob-
able that the sonnet «The Thrushes» refers not to an out-of-season gift of
birds made in March, but to The Prince, and that it was Machiavelli’s newly
discovered pleasure in trapping thrushes in October and November, as
reported in the famous letter to Vettori, that inspired the poem’s conceit.

“ Ridolfi, Vita, p. 222.

* Villari, Machiavelli, I1, p. 208.

2 H. Jaeckel, I «tordi» e il «principe nuovo». Note sulle dediche del Principe di Machiavelli a
Giuliano e Lorenzo de’ Medici, in «Archivio storico italiano» [henceforth: «ASI»], 156 (1998), p. 73-
92. For a further endorsement see R. Fubini, Postilla ai «Tordi», in «ASI», 156 (1998), p. 93-96.
“ NM to FV, 29 April 1513, in Lettere (Gaeta), p. 383: «...come ne fa fede lo essermi ridutto in
villa...»
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4. But «ottobre» or «dicembre»? And, again, «settembre»?

A further problem involving chronology internal to the letter of 10
December 1513 regards the date that appears next to Machiavelli’s signature,
which all of the modern editions give as «Die x Decembris 1513», although in
fact the Apografo has it thus: «Die x D oct.bris 1513». [See Figure 1]. Another
manuscript version of the famous letter, copied into a Barberini volume now
in the Vatican Library, gives the date as «Die x octobris 1513». Since the
Barberini volume is usually considered as dependent upon the Apografo, it
simply confirms our reading of the Apografo’s «octobris», although
Barberini version lacks the puzzling «D»*. Thus Ridolfi was mistaken when
he wrote that the Apografo has the «correct date of 10 December»*. But nei-
ther was Cecil Clough correct, when, in a discussion of the letter’s manuscript
tradition, he wrote that «In both Ricci’s Regesto and the Barberini manu-
script the letter is dated: ‘die X Octobris in villa’», since Clough failed to men-
tion the «D» of the Ricci codex (which also clearly states «In Firenze», not
«in villa»)*,

Thus what stands out is the mysterious capitalized «D». Presumably it
indicates the word «Decembris», since, apart from the «settembre» already
discussed, the other elements of the correspondence agree that Machiavelli
must have sent the letter to Vettori in December. But what were the sources
of the contradictory «D[ecembris?]» and «oct[o]bris» that are found in the
Apografo’s text? By itself, the «D» is meaningless, which would explain why
it was omitted in the Barberini version, which most scholars consider a copy
made from the Apografo. Moreover, Ricci’s scribe is unlikely to have intro-
duced a meaningless «D» without there having been a referent in the text he
was copying. Thus it would appear that there really was a «D» in the original,
which would almost certainly have been part of a full «Decembris». But
instead of writing «Decembris», Ricci’s scribe lifted his pen, and, without
cancelling the «D», he wrote «oct.bris». Whether this was done on his own
initiative or on Ricci’s is not certain.

Two factors seem likely to have prompted the decision to alter the origi-
nal’s «Decembris» to «oct.bris» in the copy. The first of these was the error,

* Vatican Library, MS Barberini lat. 5368, also dating from the late sixteenth century. J. E. Law
and M. Davies, What Did Machiavelli Wear in the Country?, in «Bullettin of the Society for
Renaissance Studies», 1 (1983), 2, p. 12-18, argued that the Barberini volume may preserve vari-
ants for the text of the 10 December 1513 letter that still require careful study. Interestingly, B.T.
Sozzi argued that while the Barberini volume was dependent on the Apografo, it also contained
a few significant variants in its text of the Discorso o dialogo intorno alla nostra lingua; see
Machiavelli, Discorso (Sozzi), p. XIV-XVI. Clough, Machiavelli’s «Epistolario, p. 7-18, discount-
ed the variants in the version of the 10 December 1513 letter and followed Tommasini in main-
taining that the Barberini text iss entirely dependent on the Apografo.

* Ridolfi, Vita, p. 515 n. 18.

% Clough, Machiavelli’s «Epistolario» cit., p. 12. Like Clough, Inglese, in Lettere (Inglese), p. 197
n. 11, noticed the Apografo’s «oct.bris» although he missed the «D» that appears in the ms.
Inglese gives the proper place: «In Firenze».
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already discussed, by which the word «novembre» had been substituted with
«settembre» earlier in the letter. A correction of the famous letter’s date from
December to early October would accord well with Machiavelli’s earlier state-
ments that «Ho infino a qui [uccellato...] .... E cosi stetti tutto settembre;
dipoi questo badalucco... ¢ mancato con mio dispiacere». Thus a date emend-
ed to October will have supported the prior (but mistaken) date for thrush-
snaring that had already been copied into the text.

Yet there is another item in Machiavelli’s prior correspondence that is
likely to have contributed to, or, more likely, to have been the source of the
chronological confusion evident in the Apografo’s copy of the 10 December
missive. Machiavelli’s letter to Vettori of 9 April 1513 speaks of his confine-
ment to Florentine territory, which remained a running theme of the corre-
spondence. Toward the end of the 9 April letter, referring to his sentence of
confinement, Machiavelli writes:

Se io potessi sbucare del dominio, io verrei pure anch’io sino costi a domandare se il
papa € in casa; ma fra tante grazie, la mia per mia stracurataggine, resto in terra.
Aspettero il settembre?’.

[If I could just get out of the dominion, I too would go right there to ask if the Pope was
«at home»; but among so many requests that have been launched at him, mine, on
account of my own negligence, fell to earth. I shall wait for September].

The «September» date has escaped notice: neither Ridolfi, nor Gaeta nor
Inglese nor Najemy remarks on it*. In the immediate context it seems to
allude to an anticipated end of Machiavelli’s confinement within the
Florentine dominion. Certainly there is every reason to believe that is how
Ricci would have understood the sentence «Aspettero il settembre». The 9
April letter is copied in Ricci’s own hand®. Since the letters to Vettori letters
were copied in chronological order, Ricci’s knowledge of the 9 April letter
probably preceded his knowledge of the 10 December 1513 letter.

Ricci probably did not know that Machiavelli’s confinement ended in
November but believed it ended in September. The actual sentence, as deter-
mined by the Signoria, established a relegatio that would end on 10
November 1513, but Ricci nowhere cites this information, which in all likeli-
hood he did not possess®. The correspondence known to Ricci offers nothing
that would correct the notion that beginning in September 1513 Machiavelli
would be free to travel. Machiavelli’s epistolary exchange with Vettori came
to what now seems a strange halt after 26 August, and it lasted until 23
November. And Vettori’s elegant letter of 23 November, which was clearly an

“"NM to FV, 9 April 1513, in Lettere (Inglese), p. 110-111.

* Najemy, Between Friends, p. 103-110, offers an especially fine discussion of the letter,
although this point eludes him.

4 AR, fol. 144v.

" N. Machiavelli, Opere, 6 vols., ed. P. Fanfani, L. Passerini and G. Milanesi, Firenze 1873-1877
[henceforth Opere (Fanfani)], I, p. LXXXIV.
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invitation to Machiavelli to come to Rome after the completion of the relega-
tio, seems not to have been known to Ricci, since it was not copied into the
Apografo. Presumably it was among those letters of Vettori’s «that pertained
to their love affairs, and to their pastimes and jokes, which, not having come
into my hands, I have not copied down»?'.

Machiavelli’s letter of 10 December, which, from its opening words, was
plainly written after the expiration of the sentence of confinement, was a let-
ter that Ricci would have expected to be dated in early October. And the
Apografo’s copies of the 9 April and 10 December 1513 letters agree in giving
«settembre» where «novembre» would be appropriate. Possibly in one or
both cases an original «gbre» was read as «7bre». The errors thus supported
one another in confirming a putative end of Machiavelli’s confinement in
September-October rather than in November-December.

Three emendations to the texts that we now have from the Ricci manu-
script would seem to be required. In Machiavelli’s letter to Vettori of 9 April
1513, «settembre» should be changed to «novembre». In Machiavelli’s letter
to Vettori of 10 December 1513, «settembre» should again be changed to
«novembre». And in the same letter «Die x D oct.bris 1513» should be
emended to «Die x Decembris 1513».

5. Machiavelli’s «exile»

There has been much confusion about the terms of Machiavelli’s «con-
finement» or «relegatio». Mindful of the classical and twentieth-century lit-
erary traditions concerning political exile, modern writers have tended to
portray the period after Machiavelli’s release from prison as a time of forced,
Ovidian (or Nerudian) isolation. Removed from the commerce and friend-
ships of urban life, finding companionship among the rustics at the
Albergaccio, Machiavelli gave himself over to his own thoughts and to his
writing. To be sure, these ideas correspond more or less with how Machiavelli
felt at the time, and sometimes — particularly in the work of a great writer —
psychological truth may count for more than the «verita effettuale». Yet the
practical aspects of the circumstances in which Machiavelli found himself
warrant further investigation and clarification, especially since he describes
them himself in some of his letters.

Machiavelli’s suffering did not descend all at once, rather it came in a
series of moments. After the sack of Prato on 29 August 1512, after the
removal of Pier Soderini as Standardbearer for Life, and after the return of
the Medici to Florence, Machiavelli remained in his position as Second
Chancellor and Secretary to the Ten of Liberty and Peace, although the Nine
of the Militia, whose Chancellor he had been, were immediately dismissed.
He was able to remain in office until 7 November 1512, when he was fired

’! See above at note 17.
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from his positions as Second Chancellor and Secretary to the Ten®. On that
same date, the Ten declared that their account with Machiavelli was paid and
closed. Interestingly, the Ten said nothing that could be read as critical of
Machiavelli or his service. They did not state that he had been fired®. As we
shall see, it is possible that he remained on reasonably good terms with the
magistracy he had served for so long.

Three days later, on 12 November 1512, the Signoria passed a deliberation
that prevented Machiavelli from leaving Florentine territory for one year’s
time. The relegatio to Florentine territory put Machiavelli on a leash, but it
did not exile him to a distant place. Machiavelli was able to stay in Florence,
and he could come and go as he pleased so long as he remained in the
Florentine dominion. Thus, to cite one common misunderstanding, the
chronology in Giorgio Inglese’s popular Einaudi edition of The Prince — pos-
sibly compiled by someone other than Inglese — errs when it states that after
his release from prison in March 1513 Machiavelli was «confinato
all’Albergaccio, a Sant’ Andrea in Percussina», and that a «ritorno» took
place in February 1514.

The relegatio also imposed a penalty of 1000 gold florins should
Machiavelli leave the dominion, and it required that he find three guarantors
(«fideiussores») who pledged to pay the sum if he violated the terms,
although it did not require that the sum be placed on deposit, as some have
imagined®. The three guarantors, each responsible for one third of the
amount, were Filippo and Giovanni Machiavelli and Francesco Vettori, who
thus had a material interest in his friend’s standing and whereabouts.

On 17 November there was a third deliberation of the Signoria concerning
Machiavelli by which he was forbidden to enter the Palace of the Signoria for
one year’s time*. Yet already on 27 November there was business that required
that Machiavelli meet with the Ten of Liberty and Peace, and the Signoria lift-
ed its ban, possibly to the end of the month”. On 4 December the Ten again
needed to meet with him, and the Priors voted to allow him to enter and leave
the Palace until the terms of the then-sitting Ten had ended*.

*2 The Signoria’s deliberation was published in Opere (Fanfani), I, p. LXXXIII.

53 This document, Archivio di Stato di Firenze [henceforth: ASF], Dieci di Balia, Deliberazioni, condotte
e stanziamentt, 59, fol. 63v, 7 December 1512, has not been published. It reads: «Prefati domini X" etc.
approbaverunt computum et rationes [canc.: habitas] redditas dicto eorum magistratui per Nicolaum
domini Bernardi de Machiavellis in omnibus et per omnia prout per Mag.*™ dominum Pellegrinum de
Lorinis, eorum collegam, firmatum et conclusum est, et propter ea stantiaverunt, etc. Mandantes, etc.».
> N. Machiavelli, Il Principe, ed. G. Inglese, Torino 1995 [henceforth: Il Principe (Inglese), p.
LXVIII.

% Opere (Fanfani), I, p. LXXXIV: «et quod pro observantiis ... dicte relegationis [Machiavelli]
debeat dare [...] fideiussores [...] qui se, [...] sub dicta eadem pena florenorum mille largorum,
[...] in forma valida se obligent, quod predictos fines in totum servabit; alias de eorum solvere
debeant, ut supra, Communi Florentie quantitatem predictam [...]». R. Devonshire Jones,
Francesco Vettori: Florentine Citizen and Medici Servant, London 1972, p. 104, believed the
large sum was actually deposited.

%6 Opere (Fanfani), I, p. LXXXIV.

37 Opere (Fanfani), I, p. LXXXIV-LXXXV.

% Opere (Fanfani), I, p. LXXXV.
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The story of Machiavelli’s arrest, torture, imprisonment and release in
February and March 1513 has been told many times. Pertinent here is that
Machiavelli’s release on 12 or 13 March appears to have been unconditional,
save that the relegatio of the preceding November remained in effect, as did
the prohibition on entering the Palace of the Signoria. But soon the latter pro-
hibition on entering the Palace was again temporarily lifted. On 21 March it
was raised until 21 April, «pro nonnullis Communi Florentie et sibi neces-
sariis»®. Again on 10 July it was deemed necessary («opus est») for
Machiavelli to be permitted to enter the Palace until 31 July®. The reason for
the series of four exemptions from the ban on entering the Palace has never
been explained, although, as Ridolfi notes, there were two outstanding finan-
cial questions, both involving expenditures that Machiavelli had made on
behalf of the Ten in 1512, that were cleared up, respectively, on 10 December
1512 and 28 July 1513°. Both issues were thus resolved during periods when
Machiavelli was permitted to enter the Palace.

These exemptions, which were granted by the Signoria, meant that
Machiavelli could be summoned to the Palace for a total of nearly four
months, for what seems consistently to have been business with the Ten, for
whom he had formerly worked. He was, in effect, «on call», and, in addition
to the questions regarding his expenses there may have been other business,
perhaps related to the reorganization of the Chancery’s business under his
successor, Niccolo Michelozzi, that required his availability”. To give one
example, a deliberation of the Ten, dated 27 August 1513, awarded two of
Machiavelli’s former coadiutori in the Chancery, Ser Luca Fabiani and Ser
Giovanni da Poppi, seven gold florins each, for copying into a register «quam
plura et plura instrumenta indutiarum et pacum et aliorum pertinentium ad
eorum tempora sparsim in pluribus et pluribus membranis descriptorum, ne
perirent [...]»®. During Machiavelli’s last several years in the Second
Chancery he was frequently away on foreign missions and on recruiting trips
for the militia, and his coadiutori were also frequently involved in outside
business. Michelozzi’s job involved restoring order to an office that had come
close to spinning out of control®. Whatever the precise reasons for these
exemptions, it is reasonable to conclude that even during his so-called
«exile» Machiavelli was in contact with the Ten and its chancery staff in the
Palace of the Signoria at various times between March and July of 1513.

% Opere (Fanfani), I, p. LXXXV.

% Opere (Fanfani), I, p. LXXXV.

°' Opere (Fanfani), I, p. LXXXII-LXXXIIL.

% For changes in the Second Chancery in this period, see V. Arrighi and F. Klein, Aspetti della
cancelleria fiorentina tra Quattrocento e Cinquecento, in Istituzioni e societa in Toscana nel-
l'eta moderna, Atti delle giornate di studio dedicate a Giuseppe Pansini, Firenze, 4-5 dicembre
1992, 2 vols., Roma 1994, I, p. 148-164 (153-155).

% ASF, Dieci di Balia, Deliberazioni, condotte, stanziamenti, 60, fols. 47v-48r, 27 August 1513.
% Note the series of crises described by A. Guidi, Un segretario militante. Politica, diplomazia e
armi nel cancelliere Machiavelli, Bologna 2009, p. 159-386, especially after the creation of the
Nine for the Militia.
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Just how Machiavelli may have divided his time between Florence and
the farm at Sant’Andrea in Percussina is not easy to judge. Machiavelli
famously wrote to Vettori on 10 December:

Io mi sto in villa, et poi che seguirno quelli miei ultimi casi, non sono stato, ad accozarli
tutti, 20 di a Firenze®.

[T am staying at my farm, and since these last misfortunes of mine I have not been in
Florence twenty days if they are counted all together].

Yet, as we have seen, the very same letter was signed «In Firenze»®.

Machiavelli probably did spend more than the «20 days» in Florence
reported in the letter. Of his twelve surviving letters dating from 13 March to
10 December 1513, eleven, including the letter of 10 December, are signed
either «In Firenze» or «Florentie». Only the letter of 10 August 1513 is actu-
ally signed «in villa»®. Of the letters signed from Florence there are two,
those of 29 April and 10 December, whose texts nonetheless place
Machiavelli at his farm. Since Sant’Andrea was located along the post road to
Rome, there was no need for Machiavelli to return to Florence to post his let-
ters to Vettori. In those two instances (29 April and 10 December) he is like-
ly to have returned to Florence for other reasons. In the periods when
Machiavelli was permitted to enter the Palace in Florence, 21 March-21 April
and 10-31 July, there is nothing that would place Machiavelli at Sant’Andrea,
so he is likely to have stayed in Florence, «on call», as previously suggested,
for those weeks. What is important is the realization that Machiavelli was not
living in forced isolation but instead moving back and forth between Florence
and his farm.

Although not strictly in rural solitude, Machiavelli was in all likelihood
present at Sant’Andrea for two extended periods in 1513. One of these was in
the spring, when the letter of 29 April gives the first indication of his presence
of the farm, and two letters in the second half of June signed «Florentie» and
«In Firenze», after more than a month of epistolary silence, suggest that he
had returned to the city. A second period at Sant’Andrea seems to have lasted
from August through to the December letter to Vettori. In a letter to Giovanni
Vernacci of 4 August, sent from Florence, Machiavelli reported the death of a
newborn — an event that surely added to his misery. Since the letter of 10
August to Vettori (to whom he did not report the death) is signed «in villa»

% Lettere (Inglese), p. 193.

% See note 46 above.

" The twelve letters are as follows: NM from Florence to FV, 13 March; NM from Florence to FV,
18 March; NM from Florence to FV, 9 April; NM from Florence to FV, 16 April; NM from
Florence (but stating that he is at S. Andrea) to FV, 29 April; NM from Florence to FV, 20 June;
NM from Florence to Giovanni Vernacci, 26 June; NM from Florence to Giovanni Vernacci, 4
August; NM from S. Andrea to FV, 10 August; NM from Florence to FV 25 August; NM from
Florence to FV, 26 August; NM from Florence (but stating that he is at S. Andrea) to FV, 10
December.
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from Sant’Andrea, it seems probable that Machiavelli (perhaps with his recu-
perating wife) spent most of August there as would have been customary, and
that he returned to Florence only briefly at the end of the month, when he sent
two letters to Vettori signed «In Firenze» dated 25 and 26 August. From 26
August to 10 December 1513, we have no letters at all of Machiavelli’s, and the
account given in the 10 December letter indeed suggests that Machiavelli
spent those months at his farm. Thus he and his family did not return to the
city in September as would have been customary. Although the famous letter
to Vettori may have exaggerated somewhat the extent to which Machiavelli
was removed from Florence, the letter’s overall accounting for his time in
these months seems sincere and authentic.

When pondering the circumstances in which Machiavelli composed his
treatise, it should also be noted that Sant’Andrea in Percussina was not real-
ly the isolated spot it is sometimes imagined as being — or that it is today. The
farm, with its osteria known as the «Albergaccio», stood close by the Strada
Regia Romana. This was the road that in the thirteenth and fourteenth cen-
turies had gradually displaced the Via Francigena (whose undoing was that it
avoided Florence) as the principal route for messengers, pilgrims and mer-
chants traveling between Rome and all of Northern Europe from the Rhine
basin westward. In the fifteenth and sixteenth centuries a normal day’s jour-
ney for a pilgrim would have begun in Florence and ended at San Casciano,
which was described by a pilgrim from Douai in 1518 as «a small town, but
with good lodgings»®. In the 10 December letter San Casciano appears as the
«next town over», where Machiavelli imagined that the «cries» of his friends
at the Albergaccio could be heard®. San Casciano was where Vettori knew
Machiavelli could easily get the news of the world™.

And even at Sant’Andrea, Machiavelli was able to stay abreast of major
events. To be sure, in the mid-fifteenth century a deviation put the
Albergaccio somewhat off of the main road, and its function as an overnight
inn went into decline, so that by the time of Machiavelli’s will of 1522 it
appears to have closed”. Yet in 1513 the tavern (osteria) continued to offer a
midday meal, and there was a small road that connected the tavern to the
Strada Regia. It was at this intersection with the Strada Regia that
Machiavelli would talk with travelers. In the letter to Vettori Machiavelli
writes that after reading poetry in the late morning:

 Voyage de Jacques le Saige, de Douai @ Rome, Notre-Dame-Lorette, Venise et autres saints
lieux, ed. H.-R. Duthilloeul, Douai 1851, p. 20: «De Flourensse a Saincte Cachenne a huit mille.
C’est une petite ville; mais il y a des bons logis...».

% NM to FV, 10 December 1513, in Lettere (Inglese), p. 194: «...et siamo sentiti nondimanco gri-
dare da San Casciano».

" FV to NM, 20 August 1513, in Lettere (Inglese), p. 169: «et vi dird come le cose al presente stan-
no, benché, se voi andate qualche volta, ora che siate in villa, a San Casciano, lo dovete intendere
quivi».

' R. Stopani, “To mi sto in villa ...”: L’Albergaccio del Machiavelli a Sant’Andrea in Percussina,
Firenze 1998, p. 47-52.
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Transferiscomi poi in su la strada nell’hosteria, parlo con quelli che passono, dimando
delle nuove de’ paesi loro, intendo varie cose et noto varii gusti et diverse fantasie
d’huomini”.

[I then move on to the road that leads up to the osteria, I speak with the people who
pass by, I ask for the news of their countries, I learn various things and take note of the
differing tastes and diverse fantasies of men].

Sometimes the word «paesi» has been read as «villages», but in this con-
text it means «countries». Machiavelli was chatting not with villagers (pae-
sani) of the Val di Pesa, but rather with travelers from foreign lands who were
going to and from Rome. Thus Machiavelli’s protests to Vettori that he was
now uninformed about major events ring true to the extent that Machiavelli
was now cut off from diplomatic correspondence. But even at his farm he was
able to keep up with the news that was coming from all over Europe.

6. A New Letter from the Ten to Vettori

One of the unanswered questions concerning the Machiavelli-Vettori cor-
respondence involves the silence that followed Machiavelli’s letter of 26
August 1513. The correspondence of the two friends had been regular to that
point, but after Machiavelli’s of 25 August, which requested a favor for
Donato del Corno, and a second of 26 August, which replied to Vettori’s of 20
August, Vettori stopped writing. With no response to the previous two letters,
Machiavelli did not write a third, and meanwhile Vettori remained silent
until on 23 November he sent his warm invitation to visit Rome. There are
any number of reasons why Vettori may have failed to reply to Machiavelli
after 26 August. The two letters sent on 25 and 26 August may have been seen
as excessive or asking for more than Vettori could help with. The friends’
exchanges concerning France and Spain in previous letters may have run
their course. Vettori may have decided to wait for Machiavelli’s relegatio to
end — and to be sure that it ended and that his friend was in the clear — before
writing again. A puzzling chancery subscription on a recently discovered let-
ter, sent by the Ten of Balia in Florence to Vettori and dated 12 November
1513, may have a bearing on this latter possibility.

The letter, preserved in the private archive of the Borromeo family on
Isola Bella, belonged to the ordinary correspondence of the Ten with Vettori,
who was serving as Florentine ambassador to the papal court in Rome™. [See

2 NM to FV, 10 December 1513, Lettere (Inglese), p. 194.

3 Archivio privato Borromeo di Isola Bella, Acquisizioni diverse, «F», Firenze, Ten of Balia to
Francesco Vettori, 10 November 1513. The first published mention appears in P.O. Kristeller, Iter
italicum, 7 voll., Leiden 1963-2007, VI, p. 14. The letter was brought to my attention by M.
Simonetta, Lettere «in luogo di oraculi». Quattro autografi dispersi di Luigi Pulci e di (e a)
Niccolo Machiavelli, in «Interpres», 21 (2002), p. 291-301 (293n.8), where he mentioned it as
follows: «... e un’altra dei Dieci a Francesco Vettori oratore in Roma, attribuita alla mano di
Marecello Virgilio Adriani, Ex Palatio Florentino, 12 novembre 1513, pure siglata N. Mach».
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Figures 2 and 3]. The letter bears the usual corporate «signature» of the mag-
istracy of the Ten. At bottom, again following ordinary practice, there is a
chancery subscription. But the subscription reads «N. Mach(e)l.» — a tag that
is hard not to read as standing for «Niccolo Machiavelli». [Figure 4]. On the
verso [Figure 3] one sees that the letter was sealed before being sent, and that
it was marked by Vettori as received. The hand of the letter is not
Machiavelli’s. This was known in the nineteenth century, when, according to
a notice on the verso, it was identified (mistakenly) as belonging to the First
Chancellor, Marcello Virgilio Adriani™. It is highly unlikely that Machiavelli
had a role in the physical production of the document, since on 12 November
there were still five days remaining in the prohibition against his entering the
Palace where the letter was written.

Subscriptions such as the one at the bottom of this letter would normally
give the name of Florence’s First or Second Chancellor. But the chancellor did
not always write his own name. Instead, the coadiutore who wrote out the
final copy of the letter would generally add the subscription with the
Chancellor’s name. Alison Brown has shown that a Chancellor’s subscription
might be used by his staff even when he was away from Florence. Thus the
subscription was not a signature but an expression of the Chancellor’s official
responsibility for the work™. What is so odd about the letter in the Borromeo
Archive is that while a subscription of «Niccolo Machiavelli» would have been
appropriate before 7 November 1512, when Machiavelli was fired, it is highly
inappropriate on a letter drawn up the following year. That the Borromeo let-
ter is genuine is beyond doubt. The records of the Ten in the Archivio di Stato
di Firenze include both a draft of the 12 November letter preserved in a «min-
utario» and a copy of the final version, preserved in the magistracy’s «copi-
ario»™. Vettori’s letters to the Ten are also found in that magistracy’s
Responsive, where his letter of 18 November confirms that he had received
theirs of 10 November, which was undoubtedly the Borromeo letter”.

Transcription of the 12 November letter reveals a text of little intrinsic
interest. [See the full text in the Appendix]. The Ten’s opening statement, to

™ The notice reads: «Autografo di Marcello Adriani, in nome di Macchiavello [sic]».

” A. Brown, Bartolomeo Scala, 1430-1497, Chancellor of Florence: The Humanist as
Bureaucrat, Princeton 1979, p. 141 n. 18.

7 The version in the «minutario» is in ASF, Dieci di Balia. Legazioni e commissarie [henceforth:
DBLC], 38, fol. 326v (pencil). The version in the «copiario» is in DBLC, 40, fol. 185r (pencil).

7 ASF, Dieci di Balia, Responsive, 118, fols. 298r-300r, Francesco Vettori to the Ten of Balia, 18
November 1513 (298r): «Mag.ci Domini, etc. Per una mia brieve de’ xiiii significai a V.S. come in
quella hora partivo et andavo a rincontrare mons.re Gurgense per honorarlo in nome di V.S.
come mi era suto ordinato da N.S. Trova’ lo a Viterbo, et sono stato in sua compagnia insino a
hiersera, ché entro in Roma a una hora di nocte per riservarsi poi a entrare con cerimonia quan-
do li potra esser dato el consistorio publico. Tornando, trovai che erano venute da V.S. tre let-
tere, le quali m’erono sute mandate, et non mi havendo rincontro el cavallaro pel cammino, me
T'ha questa sera portate indrieto, le quali sono de’ x, xii, et xiiii, et perché N.S. questa sera ha a
parlare con Gurgense, che verra a visitare Sua S.ta secretamente, indugero a conferire queste let-
tere a domactina et max.e quella delli x circa la Carfagnana et scrivero a V.S. subito quello ritrar-
ro...». [Emphasis added].
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the effect that although they have nothing important to relate they are writ-
ing because good practice requires them to write every few days, situates the
letter firmly in Vettori’s correspondence of those days. It begins:

Mag.ce Orator etc. Questa fia pit per buono uso che per alchuno bisogno che ne occor-
ra, non havendo cosa alchuna da scriverti, né adviso da alchuna banda. Fu I'ultima no-
stra de’ x et 'ultime che habbiamo da te sono de’ v, et non havendo dipoi altro da te
stimiamo che non habbi havuto che scrivere, come non habbiamo anchor noi. Pure non
si vogliono obmettere le buone consuetudini di scrivere spesso, et quando bene non
accaggia cosa che importi, scrivere almeno de’ 3 o 4 di una volta, ché serviva questo
offitio almeno a’ privati che scrivono per questa via.

[Magnificent Ambassador etc. This letter is more to keep up with good practice than for
any pressing need, since we have nothing to write to you about, nor news from any-
where. Our last was of the 10" and the last we have from you were of the 5% and since
we haven’t had any more from you, we imagine you had nothing to write, much like us.
But one ought not to omit the good custom of writing frequently, even when there is
nothing happening that matters, writing at least once every 3 or 4 days, so that at least
this office assists the private persons who send letters in this way].

This may be compared with Vettori’s own description of the dull corre-
spondence with the Ten that appears in the letter he wrote just eleven days
later to Machiavelli and five days after receiving the letter from the Ten with
its puzzling subscription, «N. Mach(e)l.». Vettori wrote to Machiavelli on 23
November:

Scrivo, de’ 4 di una volta, una lettera a’ Signori X, dico qualche novella stracha et che
non rilieva, ché altro non ho che scrivere...”.

[T write a letter to their Lordships the Ten once every four days. I tell them some tired
and unexciting news since I have nothing else to write...]

Perhaps what is most interesting is the reference to certain «private per-
sons» («privati») who used the couriers of the Ten to send their own letters.
Possibly Machiavelli used the Ten’s couriers for his correspondence with
Vettori, which might explain why two of his letters from Sant’Andrea (29
April and 10 December) were signed from Florence™.

The letter to Vettori entered the Borromeo archive probably as the result
of a purchase by Count Gilberto VI Borromeo (1815-1885), a collector of auto-
graph letters and manuscripts who bought widely on the European market®.
Already in the nineteenth century it was known that the letter was not an
autograph of Machiavelli’s, and Count Gilberto could himself have judged
this by comparing it with the genuine Machiavelli autographs in his posses-
sion®. The early attribution of the hand to Marcello Virgilio Adriani is best

" FV to NM, 23 November 1513, Lettere (Inglese), p. 189-190.

7 See note 67 above.

%0 C.A. Pisoni, A céléberrime bibliophile conte Gilberto Borroméo..., in Capolavori da scoprire.
La collezione Borromeo, a cura di M. Natale, Milano 2006, p. 221-231.

8! Simonetta, Lettere cit., p. 291-301.
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explained by the existence of other letters from the Florentine chancery in
which this same scribe, working under Adriani, used Adriani’s subscription,
«Marcellus»®. A person who did not understand the difference between a
chancery subscription and a signature, and who saw this scribe’s hand on a
letter subscribed «Marcellus», might easily believe that it was Adriani who
wrote out the letter from the Ten to Vettori on 12 November 1513, although
that would still not explain the puzzling subscription «N. Mach(e)l.».

The letters Vettori received from Florentine magistracies are preserved
in several thick and nearly complete filze, now among the archive’s Acquisti
e doni, that were acquired in 1968 from Sotheby’s as part of the sale of the
Phillips Collection®. Among the letters sent to Vettori by the Ten we find
missives dated 8, 9, 10, 14 and 18 November and so forth, from both earlier
and later dates*. It is reasonable to suppose that the letter of 12 November
that ended in the Borromeo Archive was at some point removed from the
filza that contained the other letters. These hundreds of letters to Vettori
form a collection that is otherwise remarkably intact. Since there is little in
the content of the 12 November letter that would attract anyone’s interest, it
seems almost certain that the unusual subscription, «N. Mach(e)l.», was
what aroused someone’s curiosity and resulted in the letter’s separation
from the Vettori archive, probably in the late eighteenth or early nineteenth
century.

A closer look at the other letters Vettori received from the Ten reveals
that the «N. Mach(e)l.» on the Borromeo letter differs only slightly from what
would have been the appopriate chancery subscription. When this same
scribe inserted the subscription for Machiavelli’s successor as Secretary of the
Ten, Niccolo Michelozzi, the subscription was nearly identical but rendered
as «N. Mich(e)l.». [See Figures 5-7, and compare Figure 4]%. In its abbreviat-
ed form, Michelozzi’s name was obviously similar to Machiavelli’s.
Comparison with three of this scribe’s Michelozzi subscriptions reveals that
all that the scribe did was to fail to dot the «i», and then, at a subsequent
moment, he returned his quill to connect the two stems of the «i» at bottom,
thus forming an irregular, but unmistakeable «a». Since the third stroke of
the «a» did not belong to the natural flow of the subscription, the «a» would
appear to be intentional, rather than an accidental turn of the quill pen.

82 See, for an example of the same chancery hand, BNCF, Carte Machiavelliane, III, n. 76, Ten
of Liberty and Balia to NM, 13 October 1502, with the subscription «Marcellus». The letter is
published in Opere (Vivanti), II, p. 647-648.

% ASF, Acquisti e doni [henceforth: AD], 352-358. Vanna Arrighi kindly supplied this informa-
tion.

8 ASF, AD, 353, c. 1591 (8 November 1513), c. 161 (9 November 1513), c. 163r-v (10 November
1513), c. 1657 (14 November 1513), c. 169r (18 November 1513).

% ASF, AD, 353, c. 48r, Ten to FV, 7 February 1513/4; c. 51r, Ten to FV, 8 February 1513/4; c.
8or, Ten to FV, 11 March 1513/4. The hypothesis, somewhat farfetched, that the Borromeo let-
ter may have been stolen and tampered with to be made to look like a Machiavelli autograph is
all the more unlikely given that these subscriptions, which could have been similarly altered, too,
were not separated from the original filza.

116



Machiavelli’s letter to Vettori, 1513

The difference between a scribe’s «i» and an «a», appearing in a single
letter, is so small that it might hardly seem worth the trouble of examining. It
could have resulted from a psychological, if not a mechanical slip. Possibly it
was a small act of rebellion against Michelozzi, the scribe’s new boss, who was
imposing a rigor in record-keeping evident in the very text of the letter to
Vettori, with its emphasis on «good practice». Michelozzi himself had writ-
ten the draft, preserved in the «minutario», from which this scribe copied out
the Borromeo letter®.

But we know from other Renaissance contexts that even the slightest
marks in chancery letters could be ways of sending messages*’. Machiavelli
was moreover still a person who had come under official suspicion. In his let-
ter of 10 December he feared that if he met the Soderini in Rome, when he
returned to Florence he would go straight to prison, «perché... questo stato...
€ nuovo, e per questo sospettoso»*.

What makes the subscription to the Borromeo letter so especially interest-
ing are three factors: (1) The letter’s recipient was Machiavelli’s friend and
patron, Francesco Vettori. (2) The letter was produced in the very chancery
office that Machiavelli had directed for 14 years. (3) The date, 12 November
1513, was only two days after the completion of Machiavelli’s relegatio. Perhaps
— just perhaps — the subscription altered to «N. Mach(e)l.» represented a way
for one of Machiavelli’s chancery friends to confirm to Vettori in Rome that the
confinement had ended uneventfully. Machiavelli was in official good standing
and able to leave the dominion from 10 November. We know that Vettori
received the letter from the Ten with its curious subscription on 18 November®.
On 23 November Vettori, who had been out of touch with Machiavelli since
August, at last sent his friend a long, warm letter, inviting him to visit him in
Rome. And, on 10 December 1513, Machiavelli replied with his famous letter.
That letter’s opening words, «Tarde non furon mai grazie divine» [Divine
favors were never late], are a comment not so much on the completion of the
relegatio (which occurred one month earlier), but on the arrival of Vettori’s let-
ter and invitation after more than three months of silence.

7. Machiavelli’s coadiutori: Antonio and Girolamo della Valle and Luca
Fabiani

The identity of the scribe who wrote the Borromeo letter is thus of some
interest. To identify him required compiling a series of autographs of each of
the six coadiutori serving the Ten of Balia in the autumn of 1513%. It turns out

8 ASF, DBLC, 38, fol. 326v (pencil), in Michelozzi’s hand.

V. Ilardi, Crosses and Carets: Renaissance Patronage and Coded Letters of Recommendation,
in «American Historical Review», 92 (1987), p. 1127-1149.

% NM to FV, 10 December 1510, in Opere (Vivanti), II, p. 296.

% See note 77 above.

* T am delighted to acknowledge the assistance of Francesca Klein of the Archivio di Stato di Firenze.
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that he was not one of the friends in the chancery who are better known from
Machiavelli’s correspondence. He was not Agostino Vespucci or Giovanni da
Poppi’'.

Nor was the scribe of the Borromeo letter the same as the person who
wrote a letter to Machiavelli about which there has been much speculation,
signed «compater vester» and dated 29 August 1510”. Ridolfi once hypothe-
sized that this was Marcello Virgilio Adriani or Pier Soderini®. Bertelli pre-
ferred to describe it as a letter from an unknown friend in the chancery®. In
the first part of the letter the writer tells Machiavelli (away on an embassy in
France) about his family:

Carissimo Nicolo. Questi di cancelleria non hanno paura d’'una penna, ma ’arebbono
bene d’uno remo. E se non ti hanno raguagliato del termine in che si truovono tutte le
cose tue, € stato perché non nessuno vuole fare quello che non se li apartiene. Mogliata
€ qui, et e viva; €’ figliuoli vanno al lor piede; della casa non si & visto il fine et al
Percussino sara magra vendemmia. E questo & dove tu ti truovi”...

[Dearest Nicolo. These scribes in the chancery are not afraid of a pen, but they would
certainly be afraid of an «oar»®. If they have not told you about all your affairs, it is
because no one wants to do what is not his work. Your wife is here and alive. Your chil-
dren are walking on their own, your house is not yet finished, and there will be a poor
harvest at Percussina...]

The second part of the letter discusses political matters (hence Ridolfi’s sug-
gestion that the writer might have been Soderini) and the political section is in
cipher. A comparison of this hand with the hands of the chancery coadiutori in
1513 reveals that the scribe was a young man who in 1510 was not yet employed
in the chancery but who would soon have a job there. The scribe of the «compa-
ter vester» letter was Girolamo della Valle, the son of the long-time chancery
coadiutore Antonio della Valle”. The sender, which is to say the «compater» of
the signature, must have been Girolamo’s father, Antonio, who would have dic-
tated the letter to his son. Antonio della Valle had been in the Florentine
chancery since the 1480s, where he was a protégé of Bartolomeo Scala and thus
one of the «<new men» whom Scala promoted in Florentine society®. Della Valle
had worked closely with Machiavelli for many years, and he is mentioned fre-
quently in Machiavelli’s letters. When Antonio died in 1511, his son Girolamo

°l On Machiavelli’s friendship with Vespucci, see J. M. Najemy, The Controversy Surrounding
Machiavelli’s Service to the Republic, in Machiavelli and Republicanism, ed. G. Bock, Q.
Skinner, M. Viroli, Cambridge 1990, p. 101-117 (112, 114-5). On Giovanni da Poppi, see Guidi, Un
segretario cit., p. 145, 345-347; and Arrighi and Klein, Aspetti cit., p. 154.

°2 The original is in BNCF, Nuovi acquisti, 1004, fol. 66r. See also Lettere (Gaeta 1984), p. 339-
340; Opere (Vivanti), II, p. 219-220.

% R. Ridolfi, Le carte cit., p. 9 n. 19.

% Bertelli, Appunti cit., p. 549: «un amico di Cancelleria».

% Opere (Vivanti), II, p. 219.

% Of being sentenced to row in a galley.

7 For Girolamo della Valle’s hand, see ASF, Notarile antecosimiano [henceforth: NA], 9869.

% Brown, Bartolomeo Scala cit., p. 205 et passim; V. Arrighi, Della Valle, Antonio, in Dizionario
biografico degli italiani, Roma 1961-, XXXVII, p. 724-726.
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was hired in his place one week later, presumably on Machiavelli’s recommen-
dation®. It is likely that Antonio either dictated the letter to his son, or that he
provided him with a draft so that he could make a fair copy, including the large
section in cipher. It was a way of preparing Girolamo for chancery work and of
demonstrating to Machiavelli how the young man could be put to use.

But the scribe whose hand appears on the letter from the Ten to Vettori of
12 November 1513 was not Girolamo della Valle, even though this same Della
Valle was, for instance, the scribe who copied the letter from the Ten to Vettori
that immediately preceded the Borromeo letter and was sent from Florence on
10 November 1513'™. The copyist of the letter to Vettori of 12 November was
instead a longtime coadiutore of the Ten named Luca Fabiani®'.

Like the older Antonio della Valle, Ser Luca Fabiani had been brought into
the chancery under the auspices of Bartolomeo Scala'®. Originally from the
town of Montegonzi, near Montevarchi, Fabiani had worked from his youth as
one of the principal copyists of Marsilio Ficino, in whose house he lived down
to the latter’s death. Fabiani was recorded affectionately in Ficino’s testa-
ment'®, and so closely was he associated with him that he used the surname
«de Ficinis» or «Fecino», although there is no firm evidence of kinship with
the Ficino family'™. Among the chancery’s coadiutori Fabiani gives the
impression of being an especially efficient a copyist. Thus, on 20 October
1500, in a letter from Agostino Vespucci to Machiavelli, there is a humorous
passage about some troubles that Fabiani had been having, but Vespucci con-
cludes with high praise: «Scis etenim ipse quantopere fide et taciturnitate
valeat, quantumve in scribendo velociter et concinne literarum caracteres
exprimat...»'”. [You know yourself his trustworthiness and tact, and how
quickly and elegantly he makes his letters. On 22 November 1511, Ser Luca was
one of the chancery scribes who witnessed Machiavelli’s testament. ]

Fabiani has so far attracted little attention from historians of the
chancery, but he fits splendidly the pattern described by Robert Black, where-
by non-Florentine citizens from the dominion, who had strong humanistic
skills and background but little interest in factional politics, became domi-
nant in the chancery in the second half of the fifteenth century'®. It is not

 Arrighi, Della Valle cit., p. 724-726.

1 ASF, AD, 353, fol. 163r-v.

1% For autographs of Fabiani’s, see ASF, NA, 21350, no. 23, 2 September 1516; and the illustra-
tion in P.O. Kristeller, Studies in Renaissance Thought and Letters, 4 vols., Roma 1956-1996, III,
plate XVI.

192 Brown, Bartolomeo Scala cit., p. 189, 297n.

1P 0. Kristeller, Supplementum Ficinianum, 2 vols. Firenze 1937, II, p. 195-196.

1% For his career and biographical information, see S. Gentile, Note sullo «scrittoio» di Marsilio Ficino,
in Supplementum Festivum: Studies in Honor of Paul Oskar Kristeller, ed. J. Hankins, J. Monfasani,
F. Purnell, Jr., Binghamton 1987, p. 33-397 (361-397). «Fabiano» was the name of Luca’s father, and it
appears from recent research that the name of the family in Montegonzi was «Capuccioni».

19 Agostino Vespucci to NM, 30 October 1500, in Opere (Vivanti), II, p. 30.

1% R. Black, Machiavelli, Servant of the Florentine Republic, in Machiavelli and Republicanism
cit., p. 71-99.
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known that Fabiani had any special reason for sending Vettori a message
about the completion of the term of Machiavelli’s relegatio. All that can be
said is that he had worked under Machiavelli for many years and undoubted-
ly knew him quite well. By 1513 he was probably the oldest of the Ten’s coa-
diutori. As we have already seen, in 1513 he was one of two chancery scribes
charged with compiling a register of the Republic’s treaties and agreements'”’.
Certainly he had the experience and the skill to manage something like the
discreet changing of an «i» to an «a» in a way that was barely noticeable.

Yet it need not have been the case that Fabiani acted on his own initiative.
We have already noticed the letter’s reference to «private persons» («privati»)
who made use of the Ten’s couriers for their correspondence. The passage
may well have been an oblique way of referring to none other than Machiavelli,
who would have been one of these «privati». And if that was what was intend-
ed, then it matters that the letter, which in its draft form in the chancery «min-
utario» already included the phrase about «privati», was composed not by
Fabiani, but by his boss, who was none other than Niccolo Michelozzi. (See
above at note 86). There is no evidence of hard feelings between Machiavelli
and Michelozzi. Machiavelli’s letter to Vettori of 19 December 1513, written
only shortly afterward, mentions Michelozzi in a way that indicates possible
familiarity. Perhaps Machiavelli’s friends in the chancery of the Ten were try-
ing to do him a favor by encouraging Vettori to write.

8. Ovid as a «minor poet»

One final puzzle in the series of puzzles addressed by this study concerns
Machiavelli’s mention of the poets that he liked to read during his mornings
at Sant’Andrea. Machiavelli writes:

Partitomi del bosco, io me ne vo a una fonte, et di quivi in un mio uccellare. Ho un libro
sotto, o Dante o Petrarca, o un di questi poeti minori, come Tibullo, Ovidio et simili:

leggo quelle loro amorose passioni et quelli loro amori, ricordomi de’ mia, godomi un

pezzo in questo pensiero'”.

[When I have left the wood, I go out to a sprring, and from there to a birding site of
mine. I have a book under my cloak, either Dante or Petrarch, or one of these minor
poets: Tibullus and Ovid and ones like them. I read of those amorous passions of theirs
and of their loves, I remember my own, and I delight for a while in these thoughts].

The passage is memorable for what it tells us about Machiavelli’s taste in
poetry, and also for what it does not tell us. The invocation of Dante antici-
pates the quotation from Paradiso that will appear a few sentences later:
«ché non fa scienza sanza lo ritener lo aver inteso». The mention of Petrarch
looks back to the letter’s opening line from the Triumph of Eternity: «Tarde
non furno mai gratie divine». A possible distinction between «quelle loro

17 See above at note 63.
1% Lettere (Inglese), p. 194.
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amorose passioni» and «quelli loro amori» suggests differentiation between
the idealized «loves» of Dante and Petrarch for Beatrice and Laura and the
«amorous» trysts and romantic adventures and misadventures of Tibullus
and Ovid. The passage seems finely phrased — but for the odd characteriza-
tion of Ovid as a «minor» poet. Tibullus has always been considered a minor
poet, of course, but not Ovid. In the Middle Ages Ovid’s reputation was sec-
ond only to Virgil’s. Dante includes Ovid along with the greatest pagan poets
— Homer, Horace, and Lucan in Canto IV of the Inferno. What Machiavelli
does not tell us is why he considered Ovid, one of the poets cited most often
in his writings, to be «minor».

Examination of the late fifteenth and sixteenth-century printed editions
might be thought to offer a clue. Perhaps Ovid was “minor” only in the sense
that volumes of his poetry tended to be smaller in size? But in fact this leads
nowhere, since Ovid was published in folio and quarto volumes and the range
of formats was no different from those in which Dante and Petrarch were
published. John Najemy offers no firm solution, but he points out that Ovid’s
place in the curriculum declined somewhat during the Renaissance. He also
notes that Ovid’s poetry was included in the elementary schoolbooks of the
young (of minores)'®.

Probably a path to the answer is to be found in Machiavelli’s unusual
placement of Tibullus before Ovid. Machiavelli is suggesting that the Ovid
who is «minore» is the Ovid whose verse is most like that of Tibullus. In other
words, when Ovid wrote erotic verse that can be compared to Tibullus’ com-
positions he was writing verse that was «minore», that, in the context of the
1513 letter, was lesser than the volgare poetry of Dante and Petrarch. What
Machiavelli clearly has in mind of Ovid’s are his Amores and especially the
Ars amatoria.

Knowing that Machiavelli was reading Tibullus and Ovid at the time he
was writing The Prince, it is perhaps worth thinking about ways in which
these poets may have influenced that work. The passage on «Fortuna» at the
end of Chapter 25 comes immediately to mind. There Machiavelli writes:

Io iudico bene questo, che sia meglio essere impetuoso che respettivo, perché la
Fortuna é donna, e € necessario, volendola tenere sotto, batterla e urtarla; e si vede che
la si lascia pit vincere da questi che da quelli che freddamente procedano e pero sem-
pre, come donna, € amica de’ giovani, perché sono meno respettivi, piu feroci e con pit

audacia li comandano'"’.

[Yet, I judge the following: that it is better to be impetuous than cautious, for Fortune
is a lady, and it is necessary, if one wants get on top of her, to beat her and to dash her
down. And one sees that she lets herself be won more by these men than by those who
proceed coldly. For this reason, as a lady, she is always the friend of the young,
because they are less cautious, more ferocious, and the they command her with more
audacity].

19 Najemy, Between Friends, p. 231-232 n. 24.
19 17 Principe (Martelli), p. 310 (25.26-27).
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Scholars commenting on this passage have inevitably turned to the long
literary tradition, dating back to the Greeks, that treated Fortune as tem-
peramental woman who could be charmed or seduced''. Already in a mar-
ginal note to the Ghiribizzi of 1506 Machiavelli advised, «Tentare la Fortuna,
che la ¢ amica de’ giovani...» [Test Fortune, since she is a friend to the
young...]. Commenting on Chapter 25 of The Prince, Inglese cites Cicero to
the effect that the maxim «fortes Fortuna adiuvat» was already ancient in the
orator’s day'?. Martelli thinks that Machiavelli adheres to the proverbial
«Audaces Fortuna iuvat»'®. Yet there is a violent eroticism in Machiavelli’s
discussion of Fortuna that these scholars overlook. Machiavelli takes up the
traditional proverb, to be sure, but he gives it a very hard twist.

Remarkably, there are two passages in the «minor poets» that
Machiavelli was reading at Sant’Andrea in Percussina that illuminate what
Machiavelli was doing with the image of Fortune in Chapter 25 of The Prince.

Thus Tibullus (1.2.15-17) adapts the traditional proverb, «fortes Fortuna
adiuvat», so that it is not Fortune but Venus, the goddess of erotic love, who
aids the strong and favors the young:

audendum est: fortes adiuvat ipsa Venus.
illa favet seu quis iuvenis nova limina temptat

seu reserat fixa dente puella fores''*.

[Be bold! Venus herself aids the strong. She helps whenever a young man crosses a new
threshold, or a girl lifts back the bar on her door].

Meanwhile Ovid, in the Ars amatoria (1.665-666,669-670,673-678),
offered Machiavelli a strong description of the use of violence in love, and
how force wins over the beloved:

Pugnabit primo fortassis, et «improbe» dicet:
Pugnando vinci se tamen illa volet.

Oscula qui sumpsit, si non et cetera sumet,
Haec quoque, quae data sunt, perdere dignus erit.

Vim licet appelles: grata est vis ista puellis:
Quod iuvat, invitae saepe dedisse volunt.
Quaecumque est veneris subita violata rapina,
Gaudet, et inprobitas numeris instar habet.
At quae cum posset cogi, non tacta necessit,
Ut simulet vultu gaudia, tristis erit'".

"' H.R. Patch, The Goddess Fortuna in Mediaeval Literature, Cambridge Mass. 1987.

"2 11 Principe (Inglese), p. 167 note.

13 I1 Principe (Martelli), p. 310 n. 56.

"4 Tibullus, 1.2.15-17, in Catullus, Tibullus, Pervigilium Veneris, ed. G.P. Goold, Cambridge
Mass. 19882 p. 198. See also P. Lee-Stecum, Powerplay in Tibullus: Reading «Elegies» Book
One, Cambridge 1998, p. 72-86.

15 publius Ovidius Naso, Ars amatoria, 1. 665-666, 669-670, 673-678, in Ovid, The Art of Love
and Other Poems, ed. G.P. Goold, Cambridge Mass. 19792 p. 58.
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Machiavelli’s letter to Vettori, 1513

[Perhaps she will struggle at first, and cry, «You degenerate!». But she will wish to be beat-
en in the struggle. ... He who has taken kisses, if he does not take the rest, will deserve to
lose even the kisses that were given. ...You may use force; women like you to use it; they
often wish to give unwillingly what they like to give. She whom a sudden assault has taken
by storm is pleased, and counts the audacity as a compliment. But she who, when she
might have been compelled, departs untouched, though her looks feign joy, will yet be sad].

In the famous passage concerning Fortune at the end of Chapter 25 of
The Prince Machiavelli has performed something quite revolutionary by
grafting the erotic energy he found in these minor poets onto the far more
traditional theme of Fortune as a woman who is changeable.

Perhaps it would be appropriate to conclude this study of a series of prob-
lems in the letter of 10 December 1513 by proposing that Machiavelli’s point-
ed mention of Tibullus and Ovid in his letter to Vettori provides a reasonably
secure indication that by that date he had already composed his Chapter 25
on the problem of Fortuna. Thus by 10 December 1513 it seems likely that The
Prince comprised not only chapters 1-11, as Meinecke once argued, but also
chapters 15-19 on the moral qualities of the prince, as already suggested
above"¢, and, finally, Chapter 25, which indeed might have been thought — at
one stage in the process of composition — a suitable, and powerful conclusion
to Machiavelli’s famous treatise De principatibus.

Much work remains to be done on Machiavelli’s carteggio, including the
famous letter to Vettori. The foregoing study suggests that many of the texts
of Machiavelli’s letters that we have had are of better quality than scholars
have imagined. Detailed study of the letters’ contents and context has
revealed much new information about Machiavelli and his circumstances in
1513. It suggests that the correspondence may yet have a great deal more to
tell us about Machiavelli and the composition of his major works.

116 See above at note 35.
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Appendix

Archivio privato Borromeo di Isola Bella, Acquisizioni diverse, «F», Firenze,
Ten of Balia to Francesco Vettori, 12 November 1513.

[Recto:]
[Hand of Luca Fabiani :]

Mag.ce Orator etc. Questa fia pit per buono uso che per alchuno bisogno
che ne occorra, non havendo cosa alchuna da scriverti, né adviso da alchuna
banda. Fu I'ultima nostra de’ x et 'ultime che habbiamo da te sono de’ v, et
non havendo dipoi altro da te stimiamo che non habbi havuto che scrivere,
come non habbiamo anchor noi. Pure non si vogliono obmettere le buone
consuetudini di scrivere spesso, et quando bene non accaggia cosa che impor-
ti, scrivere almeno de’ 3 o 4 di una volta, che serviva questo offitio almeno a’
privati che scrivono per questa via. Ultimamente ti si scripse il rumore che ne
era capitato alli orecchi delle cose de Carfagnana. Harai havuto la lettera et
factone la diligentia che ti si commisse et che merita la cosa & advisatone.

Per via di Ferrara s’intende che lo exercito spagnuolo viene nel Pulesine
di Rovigo in luogo di andare in Trevisana o Friuoli, & per esser piu vicino a
Ferrara sene doverra intendere piu spesso advisi.

La Santita di N.S. doverra esser tornato di verso Civitavecchia & la ricre-
atione & I'aria doverra haverli giovato.<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>